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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNION SAVINGS BANK 
OF PATCHOGUE, NEW YORK, 
62 South Ocean Avenue, 
Patchogue, New York, 
THE PATCHOGUE BANK, 
47 West Main Street, 
Patchogue, New York, 
AND THE PEOPLES NA- 
TIONAL BANK OF PATCHOGUE, 
115 East Main Street, 
Patchogue, New York, 
Plaintiffs, 
Civil Action 


We No. 2455-62 


JAMES J. SAXON, COMP- 
TROLLER OF THE CURRENCY, 


Defendant. 
| 


COMPLAINT FOR PRELIMINARY 
AND PERMANENT INJUNCTION 


COMPLAINT. : 


Plaintiffs, by their attorneys, bring this action 
against defendant and complain as follows: | 


JURISDICTION 


1. This action arises under Revised Statutes, Section 
5155, as amended (12 U.S.C. § 36 and Section 10 of the 
Administrative Procedure Act (5 U.S.C. § 1009). 
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THE PLAINTIFFS 


2. Plaintiffs are each engaged in the banking business 
and maintain home office banking facilities in the incorpo- 
rated Village of Patchogue, County of Suffolk, Long Island, 
State of New York. The individual plaintiffs are as follows: 

A. Plaintiff, The Union Savings Bank of Patchogue, New 
York (hereafter "Union Savings"), is a mutual savings bank 
incorporated in 1896 and existing under the laws of the State 
of New York for the purpose of encouraging thrift and the 
habit of savings. Union Savings' office is located at 62 South 
Ocean Avenue, Patchogue, New York. 

B. Plaintiff, The Patchogue Bank (hereafter referred to 
as "Patchogue Bank"), is a banking corporation organized in 
1884 and existing under the laws of the State of New York. 
Patchogue Bank has its principal office located at 47 West 
Main Street, Patchogue, New York. 

C. Plaintiff, The Peoples National Bank of Patchogue 


(hereafter referred to as "Peoples National"), is a national 


banking association chartered in 1925 and existing under the 
laws of the United States. Peoples National has its principal 
office located at 115 East Main Street, Patchogue, New York. 
Union Savings engages in the business of receiving sav- 
ings from depositors on which a dividend is paid; of making 
first mortgage loans to borrowers on real estate; leasing 
safe deposit boxes; issuing money orders and life insurance; 
and making loans on passbooks, as well as engaging in other 
banking functions. Patchogue Bank and Peoples National are 
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each commercial banking institutions. Each is engaged, 
among other services, in the business of maintaining check- 
ing accounts for depositors; receiving savings from deposi- 
tors on which interest is paid; leasing safe deposit boxes; 
issuing money orders and travelers checks; making loans to 
borrowers on real estate, automobiles and securities; and 
in making personal and commercial loans to borrowers. 


THE DEFENDANT 


3. Defendant, James J. Saxon is, and at all times rele- 
vant hereto was, the Comptroller of the Currency within 
the Bureau of Comptroller of the Currency of the United 
States Department of the Treasury. 


| 
TINKER NATIONAL 
4. The Tinker National Bank of East Setauket (nereafter 
referred to as ''Tinker National") is a national banking asso- 
ciation, chartered in 1920 and existing under the laws of the 
United States. Tinker National has its principal office lo- 
cated in the unincorporated Village of East Setauket, County 
of Suffolk, Long Island, State of New York. Tinker National 
engages in the banking functions previously attributed to Pat- 
chogue Bank and Peoples National. The president of Tinker 
National is, and at all times relevant hereto was, Cecil 1 bh 


Hall. 


BACKGROUND OF OFFENSES ALLEGED 


5. In or about March, 1962, Tinker National applied to 
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defendant Saxon, as Comptroller of the Currency, for permis- 
sion to establish a new branch office at 307 East Main Street, 
in an unincorporated area of the County of Suffolk, on Long 
Island, in the State of New York, commonly known as "Patch- 
ogue”. Said location is less than 400 feet from the incorpo- 
rated Village of Patchogue where plaintiffs’ principal offices 
are located. This location was chosen by Tinker National be- 
cause of its proximity to said incorporated village, which it 
intends to serve, and as a means of circumventing a denial 

of its branch office application which probably would have oc- 
curred if Tinker National had applied directly for said incor- 
porated village. 

6. Notice of said application by Tinker National was re- 
ceived by plaintiffs Union Savings and Patchogue Bank from 
the office of the Superintendent of Banks of the State of New 
York and by Peoples National from the office of the District 
Chief National Bank Examiner, Second Federal Reserve Dis- 
trict, of the Bureau of Comptroller of the Currency. There- 
after, each plaintiff communicated its protest to such appli- 


cation in writing in each case stating the grounds for such 


opposition. Plaintiffs Union Savings and Patchogue Bank 
made such protest to the office of Comptroller of the Cur- 
rency through the office of the Superintendent of Banks of the 
State of New York. Plaintiff Peoples National made such 
protest to the office of the said District Chief National Bank 
Examiner. 

7. Inor about April 1962, Tinker National changed its 
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said application to indicate that the location of the proposed 
branch office applied for would be at 323 East Main Street, 
in said unincorporated area. This location was also less 
than 400 feet from the incorporated Village of Patchogue 
where plaintiffs’ principal offices are located. | 

8. Upon information and belief, after receipt of said ap- 
plication by Tinker National , defendant Saxon caused an in- 
vestigation of and a report on the application to be made by 
the office of the District Chief National Bank Examiner, Sec- 
ond Federal Reserve District, of the Bureau of Comptroller 
of the Currency. Thereafter, analyses and reviews of said 
report of the investigation and other data were made by all 
or some of the following within the Bureau of Comptroller 
of the Currency, among others: The Organization Division, 
the Assistant Chief National Bank Examiner for said District, 
the Chief National Bank Examiner, and the three Deputy 
Comptrollers of the Currency. Following each such review, 
a recommendation and comments in explanation thereof was 
appended to the report urging denial of said application. | 

9. Upon information and belief, Tinker National and its 
president, Cecil L. Hall, in or about June 1962, were in- 
formed that the investigation of said branch application deter- 
mined that there was no need for the said proposed branch 
office and that its establishment would not serve the conven- 
ience of the public and that for these and other reasons inves- 


tigative and reviewing personnel within said Bureau had rec- 


ommended that said application be denied. 
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10. Upon information and belief, following receipt of in- 
formation concerning said denial, Tinker National, through 
its said president, sought and obtained a conference with de- 
fendant Saxon for the purpose of securing a favorable deci- 
sion on its application despite the adverse facts disclosed by 


said investigation and the successive recommendations of 


denial of said application by said reviewing personnel. 

11. Upon information and belief, thereafter on or about 
June 12, 1962, said Cecil L. Hall conferred with defendant 
Saxon, in the City of Washington, District of Columbia. 
Tinker National, at this conference, received assurance 
from defendant Saxon that the said branch application 
would be approved. As a result of this conference, Tinker 
National received approval to establish a branch office at 
393 East Main Street in said unincorporated area known as 
"Patchogue", a location not stated in the original or amended 
applications. The approval of defendant Saxon of said branch 
office application was made on the basis of ex parte repre- 
sgentations to defendant Saxon by said Cecil L. Hall and upon 
the personal relationship between said Cecil L. Halland said 
defendant and not upon the facts disclosed by the investiga- 
tion conducted by said Bureau and not upon the recommenda- 
tions of said reviewing personnel. 

12. Following said approval, plaintiffs communicated 
with defendant Saxon through their attorneys and requested 
defendant Saxon to withhold his certificate authorizing the 
said proposed branch office of Tinker National to commence 
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operations, or, in the alternative, if such certificate had is- 
sued, to take steps to prevent Tinker National from opening 
said branch office pending a hearing requested on the pro- 
priety of said approval under applicable statutes and regu- 
lations. Plaintiffs’ said communication stated that the ac- 
tions of defendant Saxon, as described above, were in the 
opinion of counsel, subject to court review. Upon informa- 
tion and belief, knowledge of plaintiffs' position, in its said 
communication to defendant Saxon, was conveyed to Tinker 
National and its said president. Thereafter, to impede re- 
view by a court, Tinker National undertook certain meas- 
ures which included (a) the opening of a branch office at 319 
East Main Street, in said unincorporated area, a location 
which did not appear in Tinker National's said original 
branch application or in its said amended application, or in 
the notice of approval published by said Bureau, (b)) com- 
menced operations with only card tables and folding chairs 
as furntire with which to meet the public, and. (c) com- 
menced operations in a vacant store without first making the 
premises suitable for a banking institution. | 


OFFENSES ALLEGED | 

13. The approval of the said branch application of 
Tinker National violated the provisions of Section 36 of Title 
12 of the United States Code in that the point within the State 


of New York for which the establishment and operation of the 


said branch office of Tinker National was approved, was not 
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authorized for the establishment and operation of new branch 
offices of state banks of New York by specific, express, 
affirmative, grants of authority of the statute law of New York 
State. 

14. The approval of said branch application violated the 
Rules and Regulations of the Bureau of Comptroller of the 
Currency in that the favorable decision of defendant Saxon 
approving said application for a new branch office, was not 
made in conformity with Section 4.5(a) of said Rules and Reg- 
ulations. 

15. The said approval has caused injury to plaintiffs and 
to each of them, in that Tinker National has secured approval 
by indirection to compete with plaintiffs within the incorpo- 
rated Village of Patchogue, although Tinker National could 


not directly obtain approval to compete with plaintiffs within 


the limits of said incorporated village. Such approval has 
created unsound and destructive competition to the plaintiff 
banking organizations, and each of them, within the meaning 
of Section 10 of the Banking Law of the State of New York. 
16. Tinker National, as evidenced by its opening a 
branch office in a vacant store, employing card tables and 
folding chairs as furniture, well knew that the issuance of the 
certificate to it by the defendant Saxon had been made in de- 
fiance of the recommendations of defendant's investigators 
and reviewers in the office of Comptroller of the Currency 
and was the result of ex parte representations and persua- 
sion by Tinker National and its said president. The un- 


JA9 

seemly haste of Tinker National Bank in opening said branch 
with inadequate facilities and at a different location than was 
stated in its original and amended applications, or in the said 
published notice of approval, was a result of the defendant's 
desire to avoid judicial review of the action of the defendant 
Saxon. | 

WHEREFORE plaintiffs pray: | 

A. That this Court enter judgment declaring that @ ap- 
proval of the Tinker National branch office in the unincorpo- 
rated area adjacent to the incorporated Village of Patchogue, 
County of Suffolk, State of New York, by the defendant Saxon 
in his capacity, as Comptroller of the Currency, is invalid 
and in violation of Section 36, Title 12, of the United States 
Code; (ii) said approval violated Section 4.5(a) of the Rules 
and Regulations of the Bureau of the Comptroller of the Cur- 
rency; and (iii) the certificate authorizing the branch appli- 
cation is void and without effect and revoking the approval 
of said branch application and the certificate evidencing such 
approval. | 

B. A preliminary injunction and permanent injunction 
be issued revoking the authority of Tinker National to con- 
duct its present banking business with temporary fixtures 
and equipment at an address not specified in the said orig- 


inal and amended application or in the said published notice 


of approval of said Bureau and requiring the defendant to 
postpone the effective date of the certificate authorizing it 
to establish and operate a new branch office at the place spe- 
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cified in the amended application or in the said published no- 
tice of approval, in order to preserve the status quo and the 


right of plaintiffs during these review proceedings. 
C. Plaintiff be granted such other relief as the Court 
may deem just, lawful and equitable under the circumstances. 


Yours, etc., 
Thurman Arnold 


Ernest Leff 
Attorneys for The Union Savings 
Bank of Patchogue, New York, The 
Patchogue Bank, and The Peoples 
National Bank of Patchogue. 
Dated: District of Columbia, August 2, 1962 


Of Counsel: 

ARNOLD, FORTAS & PORTER 
1229 19th Street, N. W. 
Washington 6, D. C. 


ANSWER 


Defendant, James J. Saxon, Comptroller of the Currency, 
by his attorneys, in answer to the complaint herein, admits, 
denies, and alleges as follows: 

1. Defendant denies the allegations contained in para- 
graph 1 of the complaint. 

2. Defendant is without knowledge or information suffi- 
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cient to form a belief as to the truth of the allegations con- 
tained in paragraph 2 of the complaint except that he admits 
that plaintiffs are each engaged in the banking business and 
that the Peoples National Bank of Patchogue is a national 
banking association chartered in 1925 and existing under the 
laws of the United States with its principal office located at 
115 East Main Street, .Patchogue, New York. 

3. Defendant admits that he is and has been since No- 
vember 16, 1961 the Comptroller of the Currency for the 
United States of America. 

4, Defendant admits the allegations contained in ane 
graph 4 of the complaint except that he states that he is 
without knowledge or information sufficient to form a belief 
as to the truth of the allegation that Tinker National Bank en- 
gages in the banking functions attributed by plaintiff to Patch- 
ogue Bank and Peoples National Bank. | 

5. Defendant denies the allegations contained in para- 
graph 5 of the complaint except that he admits that on March 
15, 1962 Tinker National Bank applied to the Comptroller of 
the Currency for permission to establish a new branch at 307 
East Main Street in an unincorporated area in the County of 
Suffolk, Long Island, New York. Defendant is without knowl- 
edge or information sufficient to form a belief as to the 
truth of the allegation that the location of the proposed 


branch is less than 400 feet from the incorporated village 


of Patchogue. 
6. Defendant admits that Peoples National Bank was ad- 
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vised by the Chief National Bank Examiner for the Second Fed- 
eral Reserve District that Tinker National Bank had applied 
for a new branch in Suffolk County, Long Island; that by letter 
dated April 10, 1962 the New York State Superintendent of 
Banks forwarded to the Acting Chief National Bank Examiner 
letters from Union Savings Bank and Patchogue Bank express- 
ing objection to the proposed location of the new Tinker Na- 
tional branch; and that Peoples National Bank made its objec- 
tions to the proposed Tinker Branch known to the office of 
the District Chief National Bank Examiner. Defendant is 
without knowledge or information sufficient to form a belief 
as tothe truthof the allegations that notice of Tinker's appli- 
cation was received by plaintiffs Union Savings and Patchogue 
Bank from the Office of the Superintendent of Banks of the 
State of New York. 


7. Defendant admits the allegations of paragraph 7 that 
on April 19, 1962, Tinker National Bank amended its appli- 
cation to indicate that the location of the proposed branch 


would be at 323 East Main Street in the unincorporated area 
in question. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegation that 
this location was less than 400 feet from the incorporated 
village of Patchogue. 

8. Defendant admits the allegations contained in para- 
graph 8 ofthe complaint except that he denies that the Office 
of the Comptroller of the Currency is a bureau and that he 
states that the allegations contained in the last sentence 
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thereof are irrelevant and immaterial and do not =< an- 
swer. | 

9. Defendant is without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations con- 
tained in paragraph 9 of the complaint. | 

10. Defendant admits the allegations of paragraph 10 of 
the complaint that the President of Tinker National Bank re- 
quested a conference with the defendant and that such a con- 
ference took place on June 12, 1962. Defendant is without 
knowledge or information sufficient to form a belief as to the 
truth of the remaining allegations of paragraph 10. 

11. Defendant denies the allegations contained in para- 
graph 11 of the complaint except that he admits that on June 
12, 1962 Cecil L. Hall conferred with the defendant Saxon in 
the City of Washington, D. C. | 

12. Defendant is without knowledge or information suffi 
cient to form a belief as to the truth of the allegations con- 
tained in paragraph 12 of the complaint except that he admits 
the allegations contained in the first sentence thereof. | 

13, 14, 15 and 16. Defendant denies the allegations con- 
tained in paragraphs 13, 14, 15 and 16 of the complaint. 

Defendant denies each and every allegation of the com- 
plaint not herein admitted, qualified, or denied. 


FIRST AFFIRMATIVE DEFENSE 


The complaint fails to state a claim upon which relief 


can be granted. 
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SECOND AFFIRMATIVE DEFENSE 


The court lacks jurisdiction over the subject matter of 


this action. 
THIRD AFFIRMATIVE DEFENSE 


Plaintiff lacks standing to bring this action. 

WHEREFORE, having fully answered, the defendant, the 
Comptroller of the Currency of the United States prays: 

1. That the relief requested by the plaintiffs be denied 
and that the complaint be dismissed; and 

2. That the defendant be given all such other and fur- 
ther relief as the court may deem just and proper. 

Respectfully submitted, 


John W. Douglas 
Assistant Attorney General 


David G. Bress 
United States Attorney 


Harland F. Leathers 
Richard S. Beatty 
Attorneys, Department of Justice 


Attorneys for Defendant James J. 
Saxon 
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ANSWER OF INTERVENER 
| 
Intervener Tinker National Bank, East Setauket, New 
York, for its answer to the complaint dated August 2, 1962: 
FIRST: Admits the allegations of paragraph 4 of the com- 
plaint, except that Intervener Tinker National Bank ('Tinker") 


was in fact chartered in 1919. 


SECOND: Denies the allegations of paragraph 5 of the 


complaint and alleges that on March 15, 1962, Tinker filed 
with the District Chief National Bank Examiner in New York 
City an application for permission to establish a branch of- 
fice at 307 East Main Street, in an unincorporated area of the 
County of Suffolk, Long Island, State of New York, situated 
outside of and immediately to the east of the incorporated 
village of Patchogue, Long Island, New York, which unin- 
corporated area now possesses and at all times relevant to 
this action did possess some attributes of a community and 
some attributes of community life or interests. Tinker ad- 
mits that the location at 307 East Main Street is less than 
400 feet from the incorporated village of Patchogue where 
plaintiffs' principal offices are located. Tinker further al- 
leges (1) that, when filing its application, Tinker contem- 
plated that the aforementioned branch would primarily serve 
said unincorporated area and part of said incorporated vill- 
age; (2) that Tinker had concluded, and represented to defend- 
ant Comptroller in its application for said branch, that the 
establishment of said branch possessing said primary service 
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area was warranted by public convenience and necessity and 
was economically justified, and (3) that Tinker chose to locate 
said branch in the aforementioned unincorporated area rather 
than inthe incorporated village of Patchogue in order to avoid 
violation of the National Bank Act, 12 U.S.C. §36(c)(2), inso- 
far as it incorporates by reference the home office protec- 
tion of the New York Banking Law, §105(1)(b). 

THIRD: Admits the allegations of paragraph 6 of the 
complaint and further alleges that Tinker has never received 
from plaintiffs copies of the written communications re- 
ferred to in said paragraph. 

FOURTH: Denies the allegations of paragraph 8 of the 
complaint, except for the allegations of the last sentence 
thereof, as to which Tinker denies knowledge or information 
sufficient to form a belief. Tinker further allegs that the 
District Chief National Bank Examiner in New York City, 
upon receipt of Tinker's aforementioned branch application, 
caused an investigation and report on the application to be 
made by a Senior National Bank Examiner, which report was 
reviewed by the office of the District Chief National Bank 
Examiner and forwarded by it to defendant Comptroller's of- 
fice in Washington, D. C. Upon information and belief, Tin- 
ker further alleges that thereafter the peritnent information 


regarding said application was analyzed and reviewed by cer- 
tain persons in the office of defendant Comptroller, including 


members of the ‘staffs of the Organization and Legal Divi- 
sions, an Assistant Chief National Bank Examiner assigned 
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to the Second Federal Reserve District, the Chief National 
Bank Examiner and the First Deputy Comptroller of the = 
rency. 
FIFTH: Denies the allegations of paragraph 9 of the 
complaint. | 
SIXTH: Denies the allegations of paragraph 10 of the 
complaint, except that Tinker admits that through its Presi- 
dent, Cecil L. Hall, Tinker sought and obtained a conference 
with defendant Comptroller for the purpose of securing a just 
and favorable decision on its aforementioned application, 
SEVENTH: Denies the allegations of paragraph 11 of the 
complaint, except that Tinker admits that on June 12, 1962, 
said Cecil L. Hall conferred with defendant Comptroller at 
the latter's office in the Department of the Treasury, Wash- 
ington, D.C. Tinker further alleges that prior to said con- 
ference, Cecil L. Hall had never met or had any personal 
dealings with defendant Comptroller. | 
EIGHTH: Tinker further alleges: | 
(1) that defendant Comptroller's office advised Tinker 
by telephone on June 15, 1962 that the aforementioned branch 


application had been approved, and formally confirmed that 


advice in writing by letter dated June 19, 1962; 

(2) that on June 18, 1962, defendant Comptroller gave 
due public notice of his approval of said branch application 
in his Weekly Bulletin 62-25, although, upon information and 
belief, the address of said branch was incorrectly designated 
therein as 393 East Main Street due to a typographical error; 
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(3) that on June 29, 1962, Tinker further amended its 
said branch application by changing the address of the branch 
applied for to 319 East Main Street in the unincorporated 
area described in paragraph SECOND hereof; 

(4) that on July 3, 1962, defendant Comptroller issued 
his Branch Certificate No. 6562A, authorizing Tinker to es- 
tablish and operate a branch at said address in said unincor- 
porated area; 

(5) that on October 19, 1964 and June 14, 1965, defend- 
ant Comptroller reaffirmed in writing his approval of said 
branch; 


(6) upon information and belief, that defendant Comp- 


troller, in initially approving and in reaffirming his approval 
of said branch, determined in the exercise of his discretion 
that establishment of said branch was warranted by public 
convenience and necessity and was economically justified; 

(7) upon information and belief, that defendant Comp- 
troller, in initially approving and in reaffirming his approval 
of said branch, made a factual determination on the basis of 
facts then before him, whichwas reasonable and which a rea- 
sonable man could have made on the basis of facts of which 
he was or should have been aware, that the unincorporated 
area described in paragraph SECOND hereof was a point 
within New York State at which establishment and operation 
of bank branches were at the time authorized to New York 
State banks by the statute law of New York State by language 
specifically granting such authority affirmatively and not 
merely by implication or recognition; 
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| 
(8) that the action of the Comptroller in making the 
determinations referred to in subparagraphs (6) and (7) of 
this paragraph was not arbitrary, capricious, an abuse of 
discretion or otherwise not in accordance with law. 7 
NINTH: Admits the allegations of paragraph 12 of the 
complaint, except that Tinker denies the allegations of the 
last sentence thereof, and further alleges that Tinker opened 
said branch at 9:00 A.M., July 5, 1962, and has since then 
continuously and successfully conducted the business of 
banking at said branch for the past three and one-half years. 
TENTH: Denies the allegations of paragraphs 13, 14, 15 
and 16 of the complaint. 
| 
AFFIRMATIVE DEFENSE 


The complaint fails to state a claim upon which relief 


can be granted. 

WHEREFORE, Intervener Tinker demands judgment dis- 
missing the complaint with costs. 
Dated: March 3, 1966 | 


/s/ Peter M. Brown 
John S. Walker 
Attorneys for Intervener 


Of Counsel: 


CADWALADER, WICKERSHAM & TAFT 
14 Wall Street 
New York, New York 10005 


1725 Eye Street, N. W. 
Washington, D. C. 20006 


JONES, DAY, COCKLEY & REAVIS 
1002 Ring Building 
1200 18th Street, N. W. 
Washington, D. C. 20036 


[Certificate of Service] 


[Filed July 2, 1963] 
ORDER 


The motion of defendant Comptroller of the Currency to 
dismiss the complaint or in the alternative for summary 
judgment; the motion of intervenor Tinker National Bank of 
East Setauket to dismiss the complaint or in the alternative 
for summary judgment; and the motion of plaintiffs for sum- 
mary judgment, came ontobe heard before this Court on May 
21, 1963. Upon the oral arguments and briefs submitted and 
upon all the files and proceedings herein, it appearing to the 
Court that the Comptroller of the Currency followed applica- 
ble New York law, thus satisfying the requirements of 12 U. 
S.C. §36, cf. Commercial State Bank of Roseville v. Gidney, 
174 F. Supp. 770 (1959), and it appearing further to the Court 
that such ex parte contacts with the Comptroller as were 
made in this case are not forbidden by any statute, regu- 
lation, or other provision of law, and it appearing further to 


the Court that the opening of the intervenor bank in temporary 
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quarters did not consitute a new application for such bank 
which might have required investigations by lower echelons 
in the office of the Comptroller, and it appearing further to 
the Court that for these and other reasons defendant and in- 
tervenor are entitled to judgment as a matter of law, there- 
fore it is by the Court this 2nd day of July, 1963, | 
ORDERED That the motions of defendant Comptroller 
and intervenor Tinker National Bank for summary judgment 
be and the same are hereby granted, and it is 
FURTHER ORDERED That plaintiffs’ motion for ae 
mary judgment be and the same is hereby denied. | 


/s/ Luther W. Youngdahl 
Judge 


ORDER 


IT IS HEREBY ORDERED that the Order entered in this 
cause on February 1, 1965 be and the same hereby is vacated 
and in lieu thereof the following Order shall be entered: 

Plaintiffs' renewed motion for summary judgment and 
defendant's renewed motion to dismiss came on to be heard 
before this Court on November 18, 1964. Upon memoranda 
and exhibits thereto submitted to this Court, and upon oral 


arguments had before this Court and the transcript thereof, 


JA 22 


and upon all of the files and proceedings herein, it is by this 
Court, this 15th day of February, 1965, 

ORDERED that plaintiffs' renewed motion for summary 
judgment and defendant Comptroller's renewed motion to dis- 
miss the complaint and plaintiffs' motion for rehearing on its 
previous motion be and the same hereby are denied without 
prejudice; and it is 

FURTHER ORDERED that, within ninety (90) days from 
the date of this Order, the parties to this action may submit 
to the Comptroller additional information pertaining to the 
question of whether the area in which the intervener's branch 
office is located, as that area was delineated by the interve-— 
ner in the application involved in this case, is a "village" 
within the standards laid down by the United States Court of 
Appeals for the District of Columbia Circuit in The Union 


Savings Bank of Patchogue, et al. v. James J. Saxon, et al., 
No. 18,145, June 25, 1964, and it is 


FURTHER ORDERED that such supplemental evidence 
shall be documentary, including but not limited to affidavits, 
maps, charts, graphs, statistical tables and photographs, and 


that no hearing is required to be held or oral testimony taken 
in connection therewith; and it is 

FURTHER ORDERED that the Comptroller shall make 
available for inspection by the parties those portions of his 
file with respect to Tinker's application to establish a 
branch in East Patchogue which do not reflect opinions, rec- 
ommendations or intra-office memoranda of personnel of 
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| 


the Comptroller's office or confidential financial informa- 
tion submitted to or developed by the Comptroller's office in 


the course of its investigation of this application; and it is 
FURTHER ORDERED that copies of all information sub- 
| 
mitted to the Comptroller by any party to this proceeding 


pursuant to the terms of this Order shall be sent by such 
party to all other parties to this proceeding; and it is 

FURTHER ORDERED that, within thirty (30) days after 
the end of the ninety (90) day period hereinabove provided for 
submission of additional information to the Comptroller, the 
Comptroller shall reconsider Tinker's application to estab- 
lish a branch in East Patchogue, make a redetermination 
thereon, and notify this Court and all parties to this ace of 
said redetermination; and it is 

FURTHER ORDERED that, this Court retains jurisdie~ 
tion of this action. 


Dated: Washington, D. C. 
February 15, 1965 


/s/ Geo. L. Hart, Sr. 
United States District Judge 


Seen and approved as to form 


/s/ John D. Hawke, Jr. 
Arnold, Fortas & Porter 
Counsel for Plaintiffs 


/s/ John S. Walker 
Jones, Day, Cockley & Reavis 
Counsel for Intervener 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


EACENE 1) ths Sse eee 
* KK 


| OPENING STATEMENT BY COUNSEL 
IN BEHALF OF THE PLAINTIFFS 


* * 

[19] Now finally I would like to say one final word about 
the scope of this Court's responsibility in reviewing the evi- 
dence. Section 10(e) of the Administrative Procedure Act 
sets forth essentially two types of judicial review of ad- 
ministrative agency action. The first type of judicial review 
relates to that agency action which is taken on the basis of a 
record made at an agency hearing, whether that record was 
made pursuant to statute or by the grace of the agency. With 
this type of administrative proceeding, that is, where the 
decision of the agency is made upon the basis of a hearing 
record, the Administrative Procedure Act sets up the fam- 
iliar rule of judicial review, and that rule is the substantial 
evidence test. In such cases the record made before the 
agency and upon which the agency decision was based is gen- 
erally certified to the Court. In many cases it comes to the 
Court under the provisions of the statute, and the issue 
before the Court in such a case is whether there was substan- 
tial evidence in the agency record to support the conclusion 
reached by the agency. But the APA also sets forth a stand- 
ard of judicial review for agency [20] decisions that were not 
made upon the basis ofa hearing record. The Comptroller's 


action in this case is of this latter sort. The Comptroller 
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has not been required to hold hearings on branch applica- 


tions. He has not held hearings on branch applications that 
are hearings in the Administrative Procedure Act sense. ' He 
entertains ex parte communications. He makes ex parte: ex= 
aminations of the facts. He sends his regional bank exam- 
iners out into the field to determine facts. The Comptroller, 
in short, has many sources of information that come before 
him and upon which he makes his decision. There is no rec- 
ord, in quotes, there is no formal record of this information 
in the sense that there is a record of a hearing before the 
agency. There is no opportunity for cross—-examination of 
the information that is submitted to the Comptroller, and 
there is no compulsory process for the provision of the 
Comptroller of other information. 

As to this type of agency action, agency action taken on 
the basis of, on some basis other than the record of a hear- 
ing made before the agency, the APA sets forth a clear 
standard of review. It provides that the Court, the reviewing 
Court, shall hold unlawful and set aside agency action that is 
unwarranted by the facts — and I am quoting — "to the ex- 
tent that the facts are subject to trial de novo by the review- 
ing Court." In other words, Your Honor, the requirement of 
a trial [21] de novo derives in this case, derives directly 
from the Administrative Procedure Act. 

And I want to reiterate that at the time the parties were e 
before Judge Hart, the plaintiffs understood this to be the po- 
sition of the Department of Justice representing the Comp- 
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troller of the Currency, that the proper procedure in review- 
ing the action of the Comptroller of the Currency was a trial 


de novo. Therefore, this Court's task, as we see it, is not to 
determine whether there was substantial evidence before the 
Comptroller of the Currency, because we really don't know 
what was before the Comptroller of the Currency. We know 
what we submitted, and we know certain things that the appli- 
cant bank submitted, but we really don't know all of what was 
before the Comptroller ofthe Currency for the simple reason 
that there is no formal record of what was before the 
Comptroller. There was no hearing. We submit that for this 
reason there is absolutely no basis for what we traditionally 
have understood to be the substantial evidence test, and that 
the test that must be applied by the reviewing Court is the 
test of Section 10(e) of the Administrative Procedure Act, 
namely, whether the agency action was unwarranted by the 
facts to the extent that the facts can be tried de novo in this 
Court. ‘In short, this Court must not focus on what was 
presented to the agency, although it would certainly be 
competent for the parties to introduce as [22] witnesses 
here persons who made statements to the agency. The focus 
should not be on what was presented to the agency, because 
there is no record of that. The focus must be on what the 
parties present to this Court so that this Court may fulfill its 
responsibilities under Section 10(e) of the Administrative 
Procedure Act. This action is a trial de novo, we submit, 


and the issue that must be tried in this case is whether the 
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Comptroller's conclusion that the area of location constituted 


a village is, in the words of the Administrative Procedure 
Act, unwarranted by the facts, as we shall try those facts. It 
is our intention to present, the facts to this Court to establish 
that the Comptroller's conclusion was totally unwarranted by 
the facts, and with that, Your Honor, we will end our opening 
argument. 


. 
* OK OK : 


[38] OPENING STATEMENT BY COUNSEL 
IN BEHALF OF THE INTERVENOR 


* * 


[66] THE COURT: Mr. Brown,Idon't know what the out- 
come of the case will be, but an important factor is, has the 
Comptroller of the Currency ever taken testimony? Has he 
ever had a hearing? 

MR. BROWN: I would prefer to have the Comptroller’ s 
counsel answer that because it would be a more thorough an- 
swer. | 

THE COURT: All right. 

MR. NICHOLSON: Your Honor, would you like an 67 
answer to that question? 

THE COURT: Yes. | 

MR. NICHOLSON: There have been cases other than this 
where the Comptroller has had a hearing. You are asking 
specifically about this case? | 

THE COURT: This case. | 

MR, NICHOLSON: Has the Comptroller ever had an oral 


hearing ? 


THE COURT: Yes. 

MR. NICHOLSON: Before Judge Hart, the Plaintiffs 
argued for an oral hearing. However, Judge Hart's order 
specifically says that the submissions to be made to the 
Comptroller will be documentary. Judge Hart determined 
that documentary submissions, affidavits, exhibits, maps, 
material’ such as this, would more than amply allow the 
Plaintiffs to present their position on this purely factual is- 
sue to the Comptroller. 


So to answer your question, the proceedings before the 


Comptroller were in strict accordance with the order of 
Judge Hart of February 15. 

THE COURT: All right. The Court has made up its 
mind on it. The Court will proceed in this particular case 
on the basis of the Court of Appeals opinion. In the [68] 
Court of Appeals’ opinion, as the Court understands it, there 
is a question, and that is, what constitutes a village or what 
the problem is there; and secondly they say, we will not 
touch the due process. 

Now, the Court is going to clear up both of them by hav- 
ing a de novo hearing. 

* * 

[70] THE COURT: *** But this Court wants to dispose 
of this entire case, and the only way the Court sees to do it 
is to have it de novo, so that it will dispose of the constitu- 
tional issue that the Court of Appeals has not touched upon, 
as well as the factual issue that they did refer to. 
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* * * 


[74] ROBERT H. PELLETREAU 


was called as a witness by the Plaintiffs, and having been 
first duly sworn, was examined and testified as follows: | 


DIRECT EXAMINATION 


BY MR. HAWKE: 

Q. Mr. Pelletreau, will you state your home address, 
please. A. I reside at 8 Bayberry Road, Bellport, Long Is- 
land, New York. i 

Q. What is your occupation? A. Iam a lawyer. | 

Q. What is your business address? A. I suppose I 
should say I am senior partner of the law firm of Pelletreau 

and Pelletreau, with offices at 20 Church Street, in Patch- 
ogue, Suffolk County, New York. 

Q. How long have you maintained offices in Patchogue? 
A. Well, this is a succession of my father before me, then 
my father and myself, and then myself. Our law firm has 
been in Patchogue since 1890. | 

Q. Do you have any affiliation with any of the [75] Plain- 
tiffs in this action? A. Yes, I do. 

Q. Will you state what that connection with each of the 
Plaintiffs is? A. Well, 1am counsel and a member of the 
Board of Directors of the People's Bank of Long Island, one 
of the Plaintiff's in this action. And I am counsel and a 
member of the Board of Trustees, Chairman of the Execu- 


tive Committee, and sort of an honorary vice-president of 
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the Union Savings Bank of Long Island, another of the Plain- 
tiff banks in this action. 

Q. Now will you identify each of the Plaintiffs, please, 
Mr. Pelletreau? A. Well, the three Plaintiff banks are the 
Union Savings Bank of Long Island. It was called the Union 
Savings Bank of Patchogue at the time this action was com- 
menced and has since changed its name to the Union Savings 
Bank of Long Island. That is a mutual savings bank char- 
tered under the laws of the State of New York, with offices 
at 62 South Ocean Avenue, Patchogue, New York. 

The second or a second Plaintiff bank is the Island 
State Bank, formerly known as the Patchogue Bank, which 
changed its name from the Patchogue Bank to the [76] Island 
State Bank since this action started. That is a commercial 
bank chartered under the laws of the State of New York in 
1884, and maintains its home office at 47 West Main Street, 
Patchogue, New York. 

The third Plaintiff bank is the People's National Bank of 
Long Island, called the People's National Bank of Patchogue 


at the time this action was started. It is a national banking 
association with its home office at 115 East Main Street, 
Patchogue, New York. 


* Ke 
[77] Q. Mr. Pelletreau, I hand you Plaintiffs' Exhibit 
No. 1, for identification. 
MR. HAWKE: The Defendants have copies of thse ex- 
hibits, I believe. 
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THE WITNESS: Yes, that is the Comptroller's Bulletin 
of June 18, 1962. | 

THE COURT: June 18, 1962. 

BY MR. HAWKE: 

Q. Now, does Plaintiffs' Exhibit 1, for identification, re- 
flect any action of the Comptroller with respect to the Tinker 
Bank? If so, will you locate that, please? A. Yes, it does. 
On Page 5 of the Bulletin there is a statement dated 6/ 14/62: 

"Approval of a branch of Tinker National Bank of East 
Setauket, East Setauket, New York, on the northeast corner 
of North Country Road at Rocky Point, Suffolk County, New 
York." | 

And another one on 6/15/62: | 

"The approval of a branch of the Tinker National Bank 
of East Setauket, for a branch at 393 East Main Street, 
Patchogue (unincorporated area) Suffolk County, New York." 

[78] MR. HAWKE: Will Your Honor indulge me for a 
minute? I thought I had given counsel copies of exhibits. 

THE COURT: Certainly. 

MR. BROWN: They were delivered. 

BY MR. HAWKE: 

Q. Mr. Pelletreau, after learning of the action of the 
Comptroller here, did you on behalf of the Plaintiff banks 
then consult with counsel? A. Yes, we did. 

Q. And will you describe what you did? A. a a 


group of the principal officers of all three of the Plaintiff 
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banks came to Washington and discussed the matter with the 
firm of Arnold, Fortas & Porter here in Washington. 
Q. Now, as a result of your meeting with that firm, was 


there any communication made on behalf of the banks to the 


Comptroller of the currency? A. Yes, there was 2 letter 
sent by Thurman Arnold, of that firm, to the Comptroller. 

(Whereupon copy of letter dated June 27, 1962 to Comp- 
troller from Arnold, Fortas & Porter was marked Plaintiffs' 
Exhibit No. 2, for identification.) 

[79] BY MR. HAWKE: 

Q. I show you Plaintiffs’ Exhibit No. 2, for identifica- 
tion, and ask you whether you can identify that letter? A. 
Yes. This is a copy of the letter dated June 27, 1962, sent 
by Arnold, Fortas & Porter, signed by Thurman Arnold, di- 
rected to Honorable James J. Saxon, Comptroller of the Cur- 
rency. 

Q. Now, in that letter, Mr. Pelletreau, did the banks re- 
quest a hearing before the Comptroller of the Currency? A. 
Yes, they did. 

Q. 'Did the Comptroller respond to that letter? A. Yes, 
he did. 

Q. Mr. Pelletreau, I am handing you Defendant's Exhibit 
1, in evidence, which is the administrative file of the Comp- 
troller of the Currency, and call your attention to Page 34 of 
that file, and ask you if you can identify the document that 
appears at Page 34? A. Yes. This is a copy of a let- 
ter from Mr. James J. Saxon, Comptroller of the Currency, 
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to Thurman Arnold, Esquire, dated July 3, 1962, responding 
to Judge Arnold's letter of June 27, 1962. 

Q. And what does that letter say with respect to the 

banks' request for a hearing? 
* kk 

[80] THE WITNESS: I will read the letter. 

"Dear Mr. Arnold: 

‘We acknowledge receipt of your letter dated June 27, 
1962, referring to the application of Tinker National Bank of 
East Setauket, East Setauket, New York, for approval of a 
branch office to be located at 383 East Main Street, located 
in an unincorporated area adjacent to the incorporated vill- 
age of Patchogue, New York. | 

[81] 'We note that you have been retained by three banks 
in Patchogue to oppose the granting of this application. ‘The 
views of your clients were considered by the undersigned be- 
fore exercising his discretion in this matter. The usual field 
investigation was made by our examiners. In addition, the 
file was reviewed by our legal staff, and in their judgment 
there is no legal impediment to the establishment of the sub- 
ject branch. 

"There is no statutory requirement for the holding | of 
hearings on branch applications. Until the undersigned as- 
sumed office in November of last year, there had never been 
a hearing in the history of the Comptroller's office. Since 
assuming office, the undersigned has held hearings on a num- 


ber of applications of exceptional public importance or which 
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involved major issues of policy. We do not deem this case to 
fall into that category and, as you know, the application has 
already been approved. 

"Sincerely, 

"James J. Saxon, Comptroller of the Currency" 

[82] Q. Now that letter was dated July 3, 1962, is that 
correct? A. That is correct. 

Q. When did the Tinker branch actually open for busi- 
ness, do you know? A. Yes. To the best of my knowledge, 
the branch office of the Tinker Bank opened for business two 
days after that letter was dated, namely, July 5, 1962. It 
opened in an empty bedding and mattress store at 319 East 
Main Street in Patchogue, with no equipment other than sev- 
eral card tables and chairs. 

* KK 

[90] (Whereupon Plaintiffs' Exhibit No. 3 was received 
in evidence.) 

THE COURT: I still want it here. 

BY MR. HAWKE: 

Q. Now, Mr. Pelletreau, were there certain markings 
placed upon this aerial photograph at your direction? A. 
Yes. 

Q. Will you state what those markings were? A. They 
were the delineation of the boundary lines of the incorporated 


village of Patchogue, the boundary lines of the Patchogue 
Postal District, and the boundary lines of the Patchogue 
School District. 
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Also in red delineated on the map was the precise area 
of locationas set forthinthe Tinker application for a branch, 
of the area of location alleged tobe the unincorporated village 
of Patchogue. | 

Q. Now, Mr. Pelletreau, does the word, "Patchogue," 
in rather large letters, appearing in the central part of that 
exhibit, spanning across the eastern corporate boundary of 
the village, was that legend put on at your direction? | A. 


Yes, it was. 
Q. And over at the righthand side of the exhibit in the 


lower righthand corner there is the legend, [91] "East Patch- 
ogue," was that put on the aerial photograph at your direc- 

tion? A. Yes, it was. | 
OR OK 


Q. Now, will you point out the corporate boundaries of 
the incorporated village of Patchogue on Plaintiffs' Exhibit 
No. 32 A. The boundaries of the incorporated village are 
designated by a white line, the westerly boundary of which 
[92] is identified by the letter "A" in the margin, and the 
easterly boundary line is identified by the letter "A" And 
it is a closed line. | 

Q. Now just to orient this photograph, Mr. Pelletreau, 
does the top of the photograph represent approximately ae 

north? A. Yes. | 

Q. And I take it the righthand side would represent ap- 
proximately due east? A. Yes. 
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Q. And at the bottom of the photograph there is some 
water. What is that body of water? A. That is known as 
Great South Bay. 

Q. Is that the southern shore of Long Island that is 
portrayed at the bottom of the photograph or portions there- 
of? A. It is the Bay. Now, south of that is a barrier beach 
known as Fire Island Beach. But for all practical business 
purposes, the Bay is considered the south side of Long Is- 
land. There is a barrier beach beyond it. 

©. What is the southern corporate boundary of the incor- 
portated village of Patchogue? A. I believe it is the mean 
high water mark of the [93] Great South Bay. 

Q. Would you locate on the aerial photograph the Tinker 
branch that is in dispute in this case? A. Well, that is so 
labeled on the exhibit with the word, Tinker," and it is lo- 
cated about two to three hundred feet east of the easterly line 
of the incorporated village of Patchogue on the northerly side 
of East Main Street. 

Q. Iam not sure that you stated before, Mr. Pelletreau, 
but what is the area outlined in red immediately adjacent to 
the incorporated village of Patchogue on the east? A. That 


is the area of location as designated in the Tinker applica- 


tion. 

Q. Now can you describe by reference to any physical 
identifying marks what course that boundary of the area of 
location follows? -A. It follows on the east side, the — no, 
on the west side, the easterly boundary line of the incorpo- 
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rated village of Patchogue from the Bay to Lakewood Street, 
then north on Medford Avenue to Franklin Street, then east 
on the southerly side of Franklin Street, until it comes to 
Washington Avenue, then south on Washington Avenue until 
it comes to East Main Street, where there is a small jog 
[94] to the east, and then continues south on Conklin Avenue 
to Carman Street, thence east to Swan River, and south by 
and with the middle of Swan River back to the Bay. | 
Q. Now, Mr. Pelletreau, are you familiar with the area 


of location that you have just described? A. Yes, lam. 
(Whereupon the Court returned to the Bench.) | 
BY MR. HAWKE: | 

@. Are you familiar with the sources of the various 
municipal services and facilities that are available both in 
the incorporated village of Patchogue and in the area of lo- 
cation? A. Yes. : 

Q. Will you describe first how fire protection is sup- 
plied to the incorporated village of Patchogue and to the! area 
of location? A. Fire protection throughout this whole gen- 
eral area is furnished by small rural volunteer fire depart- 
ments, each of which is governed by a fire district. | 

Within the incorporated village of Patchogue there i is a 
fire district known as the Patchogue Fire District, which op- 
erates the Patchogue Fire Department, and furnishes [95] 
service in the incorporated village, and a Protection District ; 
which extends east of the incorporated village, south of the 
Long Island Railroad to the Bay. | 
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Q. Would that Protection District include approximate- 
ly the southern half of the area of location? A. Yes, that 
Fire Protection District runs from the incorporated village 
east line to Swan River, south of the Long Island Railroad. 

Q. Now, Mr. Pelletreau, so the record is clear, do I 
understand that the Patchogue Fire Department provides fire 
protection in that southern portion of the area of location? 

A, That is correct. 

Q. Now, who provides fire protection in the portion of 
the area of location lying north of the Long Island Railroad 
tracks?) A. All of the area lying north of the village limits 
as delineated on this map, and east to Swan River, other than 


what is covered by the Patchogue District, is furnished by 


the North Patchogue Fire District, including, roughly, the 
northerly half of the area of location. 

Q. Now, Mr. Pelletreau, is the area surrounding the in- 
corporated village of Patchogue all unincorporated? [96] 
A. Yes, all. There are no other incorporated villages. 

Q. Is the area surrounding the area of location as de- 
lineated in red on Exhibit 3 all unincorporated? A. All ex- 
cept the incorporated village west. 

Q. So the area of location is a piece of unincorporated 
area that falls within a larger unincorporated area, is that 
correct ? 

THE COURT: I don't understand that question. 

MR. BROWN: I object to that question. 

THE COURT: I don't understand it. 


JA 39 
: 
MR. HAWKE: Your Honor, I will withdraw the question. 
THE COURT: All right. 
BY MR. HAWKE: 
Q. Mr. Pelletreau, how is police protection provided in 


the areaof location and the incorporated village of Patchogue ? 


A. Both are served by the Suffolk County Police Department 
which serves the five westerly towns of the County, several 
hundred square miles. | 

Patchogue incorporated village has no police department 
of its own other than a little fellow who rides [97] around on 
a motorcycle checking parking meters. : 

Q. Now, what school district serves the incorporated 
village of Patchogue and the area of location? A. The 
Patchogue School District. | 

Q. Does the aerial photograph, Exhibit 3, show the 
boundaries of Patchogue School District? A. It shows the 
easterly, westerly and southerly boundaries. | 

Q. Would you identify those with the pointer? A. (ndi- 
cating). The westerly boundary, well, it runs between the 
Village of Patchogue, incorporated village, and the next com- 
munity, known as Blue Point, and extends north. : 

Q. Is that marked on the photograph with a letter in the 

margin? A. Well, it extends north roughly about four miles, 
then it runs to the east, and until it hits, roughly, the north 
end of what is known as Mud Creek, somewhat to the east of 
the area of location, and down along the continuation of Mud 
Creek down to the Bay. | 
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The east line is designated on this map by the letter 
"C" in the margin. 

[98] @. Now, so the record is clear, that is all one 
school district you are describing? A. This is all the 
Patchogue School District. I served as president for 
many years. 

MR. BROWN: For the clarity of the record, when he 
says Patchogue, does he mean the incorporated village of 
Patchogue school district? 

MR.’ HAWKE: I think that is appropriate for you to bring 
up on cross-examination. 

MR. BROWN: I think it is appropriate for the record 
when it is cited in the Court of Appeals. 

THE WITNESS: It is known as the Patchogue School Dis- 
trict and includes allofthe incorporated village of Patchogue 
plus many miles of unincorporated area abutting it. 

BY MR. HAWKE: 

Q. Now, Mr. Pelletreau, are there any schools located 
in the incorporated village of Patchogue? A. Yes, the Patch- 
ogue School District — 

THE COURT: Wait just a moment before you answer the 
question. Keep the question in mind, will you? 

THE WITNESS: Yes. 


* * OK 


[111] BY MR. HAWKE: 
Q. Mr. Pelletreau, earlier you referred to the school 


district encompassing the incorporated village of Patchogue 
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as the Patchogue School District. It is also occasionally 
known by other designations? A. Well, its official name is 
Union Free School District No. 24 of the town of Brookhaven. 
Some ten or fifteen years ago it was expanded to include an 
unincorporated community to the north known as Medford. 
Then the people in Medford like to call the Patchogue Med- 
ford School District. 

But its general connotation in ordinary discussion around 
the community is the Patchogue School District. 

Q. You were about to locate the schools in the incorpo- 
rated village of Patchogue. Would you do that now, please? 
A. There aren't very many actually in the incorporated vill- 
age. The entire school district has one senior high school 
located in the unincorporated area north of Patchogue. The 
high school is designated on the map by white letters. , 

Q. What is the name of that school? [112] A. Patcho- 
gue High School. It has two junior high schools, one located 
in the incorporated village on South Ocean Avenue, on the 
map about two inches over the letter A in Patchogue, and the 
other known as the Oregon Avenue School is in the northern 
part of the district, the unincorporated area not shown on 
this map. | 

Then there are, I think, six elementary schools, one 
known as the Bay Avenue School within the incorporated 


limits of the village. It is shown on the west side of Bay 
Avenue over the letter H in Patchogue on the map. 


Q. Mr. Pelletreau, excuse me, if you could stand 
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around the other side I think everybody including the Court 
could see. A. I don't want to block the Judge. Then there 


is the River Avenue School in the incorporated village on the 


west side of River Avenue a short distance south of Main 
Street and east of the Patchogue River. 

Then there is the Medford Avenue School, which is on 
the east side of Medford Avenue north of the incorporated 
limits of the village and within the area of location of the 
particular branch as designated in red on the map. That is 
the only school, to my knowledge, located within the area 
of location. 

Q. Mr. Pelletreau, directing your attention to the [113] 
Meford Avenue School that you have just described, are you 
familiar with the area from which the students at that school 
come?' A. Well, in general each of the elementary schools 
serve the approximate area nearest the school. They are the 
so-called neighborhood schools; and while I can't tell you the 
exact limitsof the area from which the pupils attend the Med- 
ford Avenue School, I would estimate it would serve the ele- 
mentary students probably froma half toa mile radius around 
that school. 

MR. BROWN: I object to the answer on the ground that 
it is speculative and he is simply estimating without any real 
knowledge. 

THE COURT: The Court would agree with you. The 
Court understood that this particular witness had been chair- 
man or head of the board of education. 
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THE WITNESS: I served on the board of education for 
fifteen years and was president of it for six years until 1954. 

THE COURT: That would give him a fair idea, wouldn't 
it? | 

MR. BROWN: Well, we have no objection to his refer- 
ring to it as a neighborhood school, but when he says 114) 
the radius in which the children come to it, he has no knowl- 
edge of that, except speculation; and I object to it simply be- 
cause — 


THE COURT: All right. The objection will be sustained, 


BY MR, HAWKE: 
Q. Mr. Pelletreau, in your experience serving on the 


school board, what generally is the area that an elementary 
school is intended by the school board to serve? A. Under 
our New York State law elementary students must be bussed 
if they live more than two miles from school, and secondary 
students more than three miles from school. : 

So in no event in an elementary school do you ree any 
students in a neighborhood school that you have to bus any 
more than you can help. So a two mile radius is about the 
maximum that any of the elementary schools handle. | 

Actually, in Patchogue I think they bus all elementary 
students within a mile now. 

Q@. Do you have any knowledge whether the Meford 
Avenue School serves children living within a two mile radius 
of the school? A. I do not believe any of them are as far as 
two [115] miles. | 
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Q. Based on your experience with the schoo! board, have 
you any information relating to the radius around the Medford 
Avenue School that that school would serve? A. To the best 
of my knowledge, I would say it serves about a half mile rad- 
ius. 

Q. Now, would a half mile radius include some portion 
of the incorporated village of Patchogue? A. Oh, yes. 


Q. Would it include an area falling outside of the area 


of location? A. Yes. 

Q. Now, Mr. Pelletreau, I want to go on to another sub- 
ject. Is'there a railroad that serves the area that is gen- 
erally depicted on Exhibit 3? A. Yes. 

Q. And what railroad is that? A. Long Island Railroad. 

Q. Are the Long Island Railroad tracks visible on the 
areal photograph? A. Yes. The Long Island Railroad bi- 
sects the photograph, and it is clearly indicated by railroad 
tracks depicted on the map. 

{116] Q. Now, are there any railroad stations of the 
Long Island Railroad that are located in the area covered 
by Exhibit No.3? A. Yes, there is one. That is the Patch- 
ogue Railroad Station. 

@. | And where is that located? A. That is located on 
South Ocean Avenue on the south side of the railroad track 
right direct about an inch under the word Union Savings 
written on the map. 

Q.' Is that in the incorporated village of Patchogue? A. 
Yes. 
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Q. Is there a railroad station in the area of location? 
A. No. : 

Q. Where would people living in the area of location = 
strike that. 

What would be the nearest point at which people living 
in the area of location could secure railroad service from 
the Long Island Railroad? A. The Patchogue Railroad Sta- 
tion. There is no other railroad station within a matter of 
several miles. | 

[117] ©. Mr. Pelletreau, are you familiar with the lo- 
cation of churches in the area depicted by Exhibit No. 3? A. 
Yes. 

Q. Are there any churches located in the area of loca- 
tion? A. No, there are no churches within the area. The 
only church anywhere near the area is a church just to the 
north on the north side of Franklin street. 

@. Are there churches in the incorporated village of 
Patchogue? A. Oh, yes, many churches in the incorporated 
village. 

Q. Are there any retail shopping areas in the area of 
location? A. Well, the area of location is along what 
is known as Main Street, which bisects the area and upon 
which the Tinker branch is located. It is primarily a shop- 
ping street; and, in fact, there is a fairly built up group of 


stores on both sides of Main Street from east to west of ihe 


area of location. 
Q. Now, is that built up area of stores distinguishable 
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by any non built up area from the downtown area of Patcho- 
gue that falls within the incorporated village lines? [1 18] 
A. No. ‘The street which I have called Main Street is a very 
old street. It was known as the Queen's Highway in early 


colonial days. Then it was known as South Country Road 


and still is sometimes called that. And maybe forty or fifty 
years ago it began to be called the Montauk Highway; but 
throughout this area it is known as Main Street. It is Main 
Street all the way from the westerly limits of the incor- 
porated village easterly to Swann River, crossing the incor- 
porated village limits, the area of location limits, andan area 
to the east of that is Swann River. That is Main Street. 

Main Street is built up with stores and commercial es— 
tablishments from one end to the other of the Ocean limits; 
and anyone driving down Main Street would not know whether 
you were in the incorporated limits or in some other area. 
It is generally known as Patchogue Main Street. 

Q. Mr. Pelletreau, directing your attention now solely 
to the area of location, the area bounded in red, does that 
area have any attributes whatsoever of a community sepa- 
rate and apart from the incorporated village of Patchogue ? 

MR. NICHOLSON: Objection. Is he testifying as an 
expert or offering a conclusory statement? I have no [119] 
objection to his testifying as to what is there, but I do object. 
to asking his conclusion. 

THE COURT: Yes, I would stay away from the conclu- 
sion. Ask him if there is anything special in there. 


BY MR. HAWKE: 

Q. Mr. Pelletreau, are there any specific factual car 
acteristics that pertain solely to the area outlined in red, 
that in your opinion, would constitute it a community sepa- 


rate from the incorporated village of Patchogue? A. None 


whatsoever. 

Q. In your experience as a businessman in Patchogue 
have you ever heard anyone refer to the area outlined in red 
as a separate community? A. No. I lived there for fifty- 
eight years and insofar as I know, the entire area from the 
west village incorporated line to Swann River has always 
been called Patchogue, never anything else. 

There used tobe anarea way over inthe west somewhere 
they used to call Blood Hill, because there was some Italians 
that used to make sine over there. But that was not any | 
designation of a separate community. It has always been 
known as Patchogue. ; 

[120] Q. Specifically, with respect to the area outlined 
in red, have you ever heard that outside of this litigation set 
aside anddescribed as a separate community in and of oe 
A. No, never. 

Q. Now, are you familiar with the area lying to the east 
of Swann River? A. The area to the east of Swann River has 
always been known as far as I know as Fast Patchogue. 
It was always served by its own separate post office, East 
Patchogue Post Office. | 


Q. Outside of this litigation have you ever heard anyone 
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refer to the area to the west of Swann River as being part of 
East Patchogue? A. No, never. 

@. Mr. Pelletreau, as a resident of Suffolk County for 
overy fifty years, are you familiar with the existence of un- 
incorporated communities in Suffolk County? A. Oh, yes, 
there are many. 

* ok 

[128] ©. Mr. Pelletreau, did you cause a picture to be 
taken of a road sign located on Main Street? A. Yes, I did. 

Q. I show you Plaintiff's Exhibit No. 7 and ask if you 
can identify that picture. A. Yes. That is a picture taken 
last Saturday of a sign on the north side of Main Street say- 
ing Patchogue in large letters and in small letters Blue Point 
2, which means Blue Point is 2 miles beyond. And that sign 
is located on the north side of Main Street just east of Swann 
River. Designated on the map it would be , I don't know how 


to describe it, about a half an inch east of the line designated 


as Patchogue Postal District and the center line of Swann 
River as shown on the map. 

[129] MR. HAWKE: Your Honor, I move Exhibit No. 7 
into evidence. 

THE COURT: Has counsel seen it? 

MR. HAWKE: Counsel has copies. 

THE COURT: Is there any objection? 

MR. NICHOLSON: I am not sure I understood. Did Mr. 
Pelletreau take the picture himself or was he present when 
the picture was taken? 


BY MR. HAWKE: 

Q. Will you describe how the picture was taken, Me. 
Pelletreau? A. The picture was taken at my request by a 
friend of mine who brought it to me. I showed him what I 
wanted a picture taken of; and when he brought it, I looked 
at the picture; and I know it is the same thing that I have 
just described. 

Q. When was it taken? A. It was taken last Saturday. 
* kk 


[143] CROSS EXAMINATION 


BY MR. BROWN: 

Q. Mr. Pelletreau, can you hear me all right? A. Yes. 

Q. Mr. Pelletreau, in this lawsuit here today sous are an 
interested witness, are you not? A. Yes. 

Q. And you are biased, are you not? A. Well, I won't 
admit that Iam biased. Maybe I am. 


Q. You are candid enough to concede that you are one 


of the leading figures in the incorporated village of Patch- 
ogue in favor of maintaining the plaintiff bank in etl as 
much as possible, isn't that true? . | 

MR. HAWKE: I object to the form of the question, ‘Your 
Honor. 

THE COURT: Counsel, whether the witness is 144) 
biased or prejudiced, this particular Court happens to be the 
trier of the facts. 

Now, this witness has already stated that he is cone 
that he is on the board of directors of two of the three banks. 
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Naturally, he has an interest. Do you follow me? 

MR. BROWN: I understand, Your Honor. I think it is 
fair to permit him to indicate that interest. I would like to 
pursue it further because of the conclusion that this witness 
has given in this case. I would like to pursue this interest, 
unless Your Honor rules that Your Honor would not wish to 
hear any further questioning with respect to this. 

THE COURT: My particular point is you may proceed 
if you care to, but the Court is not working in a vacuum. The 
Court knows that this particular witness is tremendously 
concerned. 

MR. BROWN: All right, Your Honor. 

THE COURT: He is with two of the three bank that are 
plaintiffs. 

BY MR. BROWN: 


Q. And will you agree, Mr. Pelletreau, that with regard 
to the bringing of this lawsuit you have been one [145] of the 


major movers? 

BY THE COURT: 

Q. Well, you testified that you came down to Washington, 
did you not? A. Yes. 

Q. And selected the counsel? A. Yes, I took a consid- 
erable part in the litigation. 

Q. Now, Mr. Pelletreau — 

THE COURT: Come on up here, will you. 

(At the bench.) 

THE COURT: Don't you remember him testifying that 
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the boards took up their interchange of information pertain 
ing to this new bank? 

MR. NICHOLSON: Are you talking to Mr. Brown? 

THE COURT: Yes. Don't you remember? 

MR. BROWN: You mean getting together to go to Wash- 
ington? | 

THE COURT: No, no,todiscuss the entire matter among 
the three banks. They brought the board of directors to= 
gether. They brought the executives together. And he was 
one of the main people that were concerned. So naturally he 
is concerned with the outcome. Then he came [146] to Wash- 
ington. And I presume that he knows as much about the case 
as anybody. So that there is no question that he has an inter- 
est. 


MR. BROWN: All right, Your Honor. | 

THE COURT: I am certain that the Court of Appeals will 
recognize it. 

*** 

[153] THE DEPUTY CLERK: Intervenor-Defendant's 
Exhibit No. 1 marked into evidence. : , 

(Intervenor-Defendant's Exhibit No. 1 for Identification 
was received in evidence and marked Intervenor-Defendant's 
Exhibit No. 1) | 

BY MR. BROWN: 

Q. Mr. Pelletreau, I show you the center piece, histbric 
landmark, town of Brookhaven, and I ask you if you can iden- 


tify on that center piece the incorporated village of Patcho- 
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gue. A. Ihave never seen this map before. I don't know 
anything about it. But it is delineated right on it an area that 
says Patchogue. 

Q. Now, approximately how many incorporated towns 
are there in the town of Brookhaven? A. Well, there are 
three or four of them. 

Q. And are they delineated in the shaded areas of this 
map of the town of Brookhaven? A. Apparently from this 
map there are indicated in a shaded area Patchogue, Bell- 
port, Shoreham, Belle Terre, Old Field. 

[154] Q. Now — A. Those are all incorporated vill- 
ages of the town. I am not sure whether all of them are. 

Q. Is it fair to say, Mr. Pelletreau, that the large area 
of the 'town of Brookhaven is unincorporated areas? A. Oh, 
yes. 

Q. By far, isn't that true? A. Yes, very much of it is 
unincorporated. 

Q. And that doesn't mean that there aren't people there 
and trading areas, isn't that correct? A. No. There are 
people pretty much throughout the town. 

* KO 

[157] ©. And I ask you another question. Isn't ita fact 

that a group of citizens in the general area of location, in the 


southern part, got together as a community group to secure 
fire protection for themselves? A. Insofar as I know, they 
became the Patchogue Fire Protection District and got the 
Fire Protection District to take them over. 
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[158] ©. Mr. Pelletreau, as a lawyer, you will appre- 


ciate if you answer the question we would save a lot of time. 

Isn't it a fact that a group of people, ordinary people 
with homes in the southern part of the area of location, they 
got together to secure for themselves a community inter- 
est in protecting their homes from fire and gathered together 
to contract for fire protection? A. I presume that someé- 
body formed a fire protection district, and it must have been 
a group of people. | 

Q. In this area, in the southern part of the area of loca- 
tion of the Tinker Branch? A. There is such a fire protec- 
tion district. | 

* x * | 

[172] Q. I believe on your direct examination that you 
took the position that the Tinker Branch area applied for, 
[173] and under which it has been operating for five years, 
has no attributes of a community? A. I took the position and 
so answered the questions directed to me that that area had 
no attributes of a separate and distinct community different 
or segregated from the area surrounding it. : 

Q. So that as I understand you, you do not deny that the 
area in question has some attributes of a community? A. I 
do not deny that it has people, it has stores, it has nothing 
that segregates it separate and distinct from the abutting 


areas. | 
* OK 


JA 54 


[174] Q. The locality would be your own map, Mr. Pel- 
letreau, to make it crystal clear to you, it wouldbe the area 
outlined in red which was applied for and granted the ap- 
proval of a branch, the area outlined in red on Plaintiff's Ex- 
hibit No. 3 for identification. 

THE COURT: Now ask the question. 

BY MR. BROWN: 

Q. ‘Now the question is, does the area outlined in [175] 
red as you know it, Mr. Pelletreau, does it have some 
attributes of a community? A. In my opinion it has no at- 
tributes of a separate and distinct community. 

Q. Now, have you read the decision of the Circuit Court 
in this case? A. Yes, I have. 

Q. As alawyer? A. Yes. 

Q. Now, you have inserted into your answer the words 
"separate and distinct," have you not? A. That's right. 

Q. | Now, in my question I didn't ask you about separate 
and distinct, and I will ask you again as a witness and as a 
lawyer, aside from separate and distinct, Mr. Pelletreau, 
does the area of location outlined in red on Plaintiff's Ex- 
hibit No. 3 for identification, within that area, are there 
some attributes of a community? 

MR. HAWKE: Your Honor, I would like to be heard on 
this point because in the first place, it is my opinion that Mr. 
Brown is attempting to argue the meaning of the Court of Ap- 
peals decision with this witness. The witness has already 


expressed his opinion that the area has no [176] attributes 
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of a separate community. That means only one thing, that 


to be a community the area has to be separate. He has al- 
ready admitted that the area has houses and some stores and 
so on, and Mr. Brown is now trying to get him to express a 
legal conclusion in the way that Mr. Brown wants to argue 
his case. | 

I think this is totally improper with this witness. Mr. 
Brown is trying to bend this witness' testimony into his own 
mold. | 

MR, BROWN: If Your Honor please, this is an rteecrae 
tion at the guts of the case. This is the guts of the case. 
This is proper cross examination. This witness took the 
stand not only as an expert, but as a lawyer. He can handle 
himself properly. 

THE COURT: Well, my understanding is that the objec 
tion is the interpretation of the opinion from the oe 
Court. 

MR. BROWN: Aside from any interpretation of that 
Court, I think that I will make the question very simple, Your 
Honor. I shall ask this witness whether this area has some 
attributes of a community and ask for a responsive answer. 
May I do that, Your Honor? ! 

THE COURT: You may. 

[177] MR. HAWKE: Your Honor, our position — | 

THE COURT: You are inserting in there "separate ‘ 
aren't you? : 

MR. BROWN: No. Mr. Pelletreau inserts in "separate, vm 
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and I think it is very interesting that this is why Mr. Hawke 
is here, to introduce the words "separate and distinct." 

THE COURT: All right. 

MR. HAWKE: Your Honor — 

MR. BROWN: I didn't ask that question. If he wishes 
on redirect to go into separate and distinct, or if he wishes 


to write a brief for Your Honor saying this is the law of the 
case, he may do that, but I am trying to cross examine and 
I will be very brief. 

MR. HAWKE: Your Honor,itis our positioninthis case, 
and it has been our position right from the start of this case, 
that as we read the Court of Appeals decision the word "com- 
munity" means "separate community." 

MR. BROWN: It is argument, Your Honor. 

MR. HAWKE: It is argument, Your Honor, and the wit- 
ness is maintaining our position. Mr. Brown is trying to get 
him to interpret the Court of Appeals decision in a way that 
Mr. Brown would like it. 

[178] MR. BROWN: That is not true, Your Honor. I 
want the facts. 

THE COURT: All right. 

MR. HAWKE: This is a conclusural question; it's nota 
factual question. 

MR. BROWN: It is a factual question. 

THE COURT: All right, gentlemen. Let us proceed. 
You may ask the question and the Court will rule on it. 


BY MR. BROWN: 

Q. Aside from the question of separate and distinct, does 
the area outlined in red on Plaintiff's Exhibit No. 3 for iden- 
tification, the area of location of the Tinker Branch, have 
some attributes of a community? A. In my opinion the area 
of location has no attributes of any community. | 

Q. Now, were you connected with the Peoples Bank in 
1959? A. Yes. : 

Q. And in that year did you apply to the Comptroller un- 
der New York law for a branch just north of the area of loca- 
tion that we have just described? | 

MR. HAWKE: Your Honor, I object to this question [179] 
because it goes into an issue that is not relevant in this case. 
The only issue before Your Honor in this case is whether the 
area outlined in red has the attributes of a community. 

Mr. Brown is now beginning a line of examination that 
will go into the attributes of areas lying outside of the line 
outlined in red. | 

THE COURT: The Court will not entertain such a line 
of questioning, but this particular question may be asked. 

THE WITNESS: Mr. Brown, I do not recall in 1959 hav- 
ing taken any part in the application for the branch of the 
Peoples National Bank to which you are referring. I was a 
member of the Board of Directors and approved the appli- 
cation for such a branch as a member of the Board of Di- 
rectors, but the administrative part of it was all done by the 
bank itself. | 


[181] BY MR. BROWN: 

Q. Now, do youhave any familiarity with this area where 
you have your branch in 1959, in 1959? A. Yes. I know 
pretty much the whole surrounding area known as Patchogue. 

Q. Good. Now, I ask you this question: 


Does the area around your branch, a few yards above the 


area of location, have any more attributes of a community 
than the area of location of the Tinker Branch? 

MR. HAWKE: Your Honor, I renew my objection. Mr. 
Brown is trying to get into the foundation for an application 
that was filed by Peoples National Bank in 1959 which is not 
in the record, and which is a completely different area. 

MR. BROWN: The objections are being made because 
this is the guts of the case. As Judge Hart said in this case, 
Fair is fair. 

THE COURT: Mr. Brown, aren't you placing the Comp- 
troller of the Currency in the position that he should grant 
the application? 

[182] MR. BROWN: If Your Honor please, Mr. Pel- 
letreau was on the Board of Directors of a bank branch in an 
area. 

THE COURT: We are going to have to try that entire 
matter, aren't we? 

MR. BROWN: No, Your Honor. Iam simply — on their 
own offered exhibit is drawn their branch, the attributes of 
a community are on this map. 
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the position with this Court that the Tinker Branch location 
has no attributes of a community, but he has a branch here 


THE COURT: But we are going to have to find out ex- 


actly what the application was. 
MR. HAWKE: Precisely my point, Your Honor. 
MR. BROWN: The application was — 
THE COURT: Let's put it this way — 
MR. BROWN: — under the same law, Your Honor. | 
THE COURT: Let's put it this way: | 
The Court is going to sustain the objection on this partic: 
ular point at this time. It may not sustain the objection when 
you proceed. | 
All right. | 


| 
* ek 


[184] BY MR. BROWN: 

Q. Have you ever visited any of the homes of the peo- 
ple that live in this area? A. Yes. | 

Q. And do you know what the general price range of the 
homes in this area is? A. Well, I don't the exact amount. I 
can give a fair estimate of what I would guess those houses 
— what I would estimate those houses are worth. | 

Q. Would you tell us? A. I would say in that area the 
houses range from a valuation of $5,000 to $20,000. | 

Q. And would you know from your banking experience 
and from your visiting of these homes approximately how 
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many of these people own their own homes? A. I have no 


knowledge as to how many own their own homes. 

Q.| Aside from the interests of the banks, of course. A. 
I have no knowledge as to how many own their own homes. 

[185] Q. Do you have any knowledge as an expert in this 
area of the number of people that live in the area? 

MR. HAWKE: Your Honor, that is the question that Your 
Honor just sustained an objection to a few moments ago. 

MR. BROWN: I believe it was residences, the number 
of homes in the question I was asking. 

THE COURT: If the witness knows. 

BY MR. BROWN: 

Q. Do you know whether the number of people in this 
area, the information before the Comptroller was approxi-— 
mately 3,000 people — A. I can only answer that I think 
that there are at least 500 houses and not more than 5,000, 
and there are people that live in those houses. 

Q. Now, within the area of the Tinker Branch is there 
a firehouse in the area? A. To the best of my recollection, 
the North Patchogue Firehouse is located in the area of lo- 
cation. 

Q. All right. So within this area of location we have a 
firehouse; is that correct? A. That is correct. 

Q, All right. Now, next: Within the area of [186] loca- 
tion is there a school? A. Yes. 

@. And I ask you specifically, can you deny that people 
within the area of location have children that go to that 
school; can you deny it? A. No, I can't deny it. 
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Q. All right. Next question: - | 

From your experience and visitation of this area, can 
you deny that there are three factories in the area of loca- 
tion? A. Frankly, I don't know how many factories there 
are. There are several there. 

Q. Can you deny, Mr. Pelletreau, that there are eight 
supermarkets and grocery stores in this area? A. I don't 
know how many there are. There are several. | 

Q@. And when you say several, could several include 
eight? A. At the moment I can only think of one real super- 
market in the area. | 

Q. That question was supermarkets and grocery stores. 
A. There are several delicatessen and small grocery is7 
stores. | 

Q. And the small ones, would you refer to them as ‘the 
neighborhood type of food store? A. I don't know what you 


mean by a neighborhood type food store. There are oouera 


small stores as you would see in — 

Q. They are the kind of stores that someone would not 
be apt to drive five miles to go to? A. That's right. Most 
of them are the type of stores that might be open on a Sun- 

Q. And that people that live in the area around it are 
apt to use it? A, They certainly can use it, yes. | 

Q. More likely? A. Iuse some of them myself oeca- 
sionally. I drive by those stores every day in the year, 


practically. 
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Q. Do you use the supermarkets in the area of loca- 
tion regularly? A. No. 

@. Do you deny that there are eight barber shops and 
beauty salons in this area of location? A. I don't deny it. 


I don't know how many there are. 
* Ok OK 


[188] Q. Mr. Pelletreau, do you deny that at the time 
that [189] the Comptroller received the application of the 
Tinker Branch that in this area there was a lawyer's office, 


and a lawyer? A. No, I don't deny it. I think there is a law- 
yer named Sloane who had an office there at that time. 

Q. ‘And that there are still lawyer's service available 
in this community — strike that out — in this area? A. I 
am not sure whether any lawyers have their offices in the 
areaof location or not. There are many legal services avail- 
able to the area from lawyers in Patchogue and in New York 
and anywhere in the country that they want to hire them. 

Q. Do you have knowledge that the attorney Mr. Sloane, 
that you mentioned, does not provide legal services today 
in the area? 

MR. HAWKE: Your Honor, just so the record is clear, 
we understand that when Mr. Brown refers to the area, that 
he is referring to the area of location? 

THE COURT: Yes. The record will so reflect. 

BY MR. BROWN: 

Q. The unincorporated area of Patchogue that was ap- 

plied for as the Tinker Bank Branch area, and as set [190] 
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forth in red on the Plaintiff's Exhibit No. 3 for identification. 
A. I do not think Mr. Sloane has an office now in that area. 
It has since been moved to another location, actually toceed 


within the incorporated limits of Patchogue. 

Q. Now, do you know whether the area of location has 
plumbing facilities? A, Yes. There is a plumbing supply 
shop on the south side of Main Street, within the area. | 

Q. Does it have gas stations? A. Yes, there are many 
gas stations all along Main Street in and out of the area. | 

Q. Restaurants? I am talking to you at the moment 
about the unincorporated village of Patchogue, or Fast. 
Patchogue, whatever you want to call it but it's the area 
outlined in red, Mr. Pelletreau. A. Yes. I understand the 
are to which you refer. | 

Q. Does the area have a funeral parlor? A. Yes. | 

Q. And do you know whether the area has real estate 
offices? A. Yes, there are one or more real estate — 
located in the area. | 

[191] Q. Does the area have a rooming house? A. That 
I do not know. 

Q@. Have you ever heard of the Athens House? A, Yes, 
I think I have. It's down near the bay somewhere. 

* eK 

Q. Are you familiar with the Rendezvous Cocktail 
Lounge? A. Not by any such name. i 

Q. Do you know that that is located in the area? A, No, 
I do not. I presume it's some sort of a restaurant, and there 
are several restaurants on Main Street. 
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Q. Are there drug stores in the area, sir? [192] A. 
Yes, I think there is a drug store in that area, on the north 
side of Main Street. 

Q. Bakery? A. ThatI don't recall. 

Q. Laundry? A. There is a laundry and dry cleaning 
pick-up store. 

Q@. And laundromat? A. I don't recall any, but that 
doesn't mean there aren't any. 

Q. Now, have you visited this area of location in the 
last year or so? A. I drive through the middle of it on Main 
Street going from my home to my office in Patchogue almost 
every day of the year except Sunday. I go by it then because 
I go by it on my way to church in Patchogue. 

* * OK 

[193] Q. Now, Iask you whether any of these that we 
have mentioned here, any of them are attributes of a commu- 
nity? A. In my opinion none of those facilities that you have 
mentioned are attributes of any community. 

OK OK 

[201] Q. You mentioned a police service provided to 
the incorporated village of Patchogue yesterday, I believe? 
A. Yes. The Suffolk County Police Department serves the 
whole Patchogue area. 

Q. So that what you have is, you have a county providing 


police protection for the whole county? A. The whole west 


end of the county, yes. 
@. And you also mentioned, I believe, that the incorpo- 
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rated village of Patchogue had a — I think you said a police- 

man — that handled traffic problems? A. Well, the incor- 
porated village of Patchogue maintains certain parking meters 
to control the parking in the area, and they have a man I know 
that collects the fines or deposits or whatever you call them, 
that go into a parking meter. : 

Q. Now, do these parking meters go across the line of 
the incorporated village into the unincorporated area that is 
outlined in red on Plaintiff's Exhibit No. 3 for identifica- 
tion? A. I do not believe they do, no. | 

Q. Do they stop smack up at the edge of the [202] incor- 
porated area? A. No. They stop long before they reach the 
edge of the incorporated area. | 

Q. And they don't go across at any point? A. No, they 
do not. 

Q. Do the people that live in the area to the east om 
incorporated village of Patchogue, do they vote for the offi- 
cials elected in the incorporated village of Patchogue? A. 
No, they do not. | 

Q. And they wouldn't be permitted to, would they? A. 
They do not reside within the incorporated limits. 

Q. And they wouldn't be permitted to vote, would they? 
A. No, they would not be eligible. 

Q. Now, are the people that are in the area of Jocation 
of the Tinker Branch, are they taxed by the tneorrorsed 
village of Patchogue? A. No. 

Q. None of them are, are they? A. No. 
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Q. Now, in garbage collection, does the incorporated 
[203] village of Patchogue collect the garbage in the unin- 
corporated area of Patchogue or East Patchogue, if you want 
to use those terms? A. No. Garbage collection is a muni- 
cipal service rendered by the incorporated village of Patcho- 
gue only covering the area encompassed therein. 


| 
Q. Now, dies the incorporated village of Patchogue pro- 


vide water to the unincorporated area to the east? A. The 
incorporated village of Patchogue provides no water to any- 
one. 

Q. Does the incorporated village of Patchogue provide 
the unincorporated area with gas? A. The incorporated vil- 
lage of Patchogue provides gas to no one, in or out of this 
area. 

Q. Does it provide any electricity to the unincorporated 
area to the east? A. The incorporated village provides no 
electricity to anyone anywhere. 

Q. | Does the incorporated area of Patchogue provide any 
sewage service to the unincorporated area of Patchogue or 
East Patchogue, to the east? A. It does not. 

Q. Doesthe incorporated area of Patchogue provide [204] 
any telephone service to the unincorporated area of Patchogue 
to the east? A. The incorporated village of Patchogue does 
not provide any telephone service to anyone anywhere. 

Q. The incorporated area of Patchogue does do some 
road maintenance within the incorporated area, does it not? 
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A. I think it maintains the roads within the incorporated vil- 
lage, such as are not town or state roads. 

Q. Town, Brookhaven? A. Yes. 

Q. State, New York State? A. That's correct. 

Q. And these roads that it does maintain, does it main- 
tain them right up to the edge of the border of the incorpo- 
rated village? A. I have no personal knowledge as to just 
what the village maintains and the town maintains. There is 
a demarcation line and I think it is agreed between the two 
municipalities. 

Q. In any event, can you tell us, Mr. Pelletreau, whether 
the incorporated village of Patchogue on its own [205] does 
any road maintenance anywhere in the area of location out- 
lined in red in which the Tinker Branch is located? A. * 


do not have any knowledge of that. I do not believe they do. 
* * OK | 


[215] BY MR. NICHOLSON: 

Q. Would it be possible for an area within the area de- 
picted in Plaintiff's Exhibit marked No. 3 for identification 
to be a community if that area had no people, no residences, 
no economic activity, including businesses and establish- 
ments which offered health services, food, medicines, some 
personal grooming, a place for the children to be educated, 
and commercial establishments to serve the needs of peo- 
ple? A. Well, in my opinion, I suppose anything is possi- 
ble, but it certainly would be my opinion that it would [216] 
not be practicable to have a specific community with no peo- 
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ple in it! whatsoever or the facilities that you have mentioned. 


Q. Would it be possible for an area to contain only peo- 
ple and residences with no businesses whatsoever, no serv- 
ice facilities for these people, merely people and their resi- 
dences, would it be possible for this area to be a commu- 
nity? 

MR. HAWKE: Same objection, Your Honor. 

THE COURT: The objection is overruled. 

THE WITNESS: I don't know what is possible, but it 
certainly would not be practicable to call a community that 
doesn't have a cluster of people assembled for a specific 
purpose in a specific area. 

Q. In an effort to find out, I think it is incumbent on the 
Court to find out what are considered to be attributes of a 
community in the area that we are dealing with. And this is 
a witness who has been put on the stand as extremely knowl- 
edgeable in this area. 

I believe you testified on direct that you were very fami- 
liar with the area set forth in this plaintiff's exhibit. A. Yes, 
I go through the area practically every day of my life. 

* OK 

[217] Q. Mr. Pelletreau, you indicated that you did not 
think it would be possible for the area that I have described 
to be a community, if it did not have people, residences, and 
the other factors which I indicated. A. Yes, that would be 
my practical opinion. 

Q. My next question is, in your opinion, then, are the 
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| 
factors which I indicated attributes of a community ? [218] 


Q. That is not my question, Mr. Pelletreau. My ques- 


A. Not of any separate and distinct community. 


tion is very simple. Are the factors which I indicated attri- 
butes of a community? You have testified that you couldn't 
have a community without them. If you can't have a com- 
munity without them, my next question to you is, then, are 


they attributes of a community? A. No, not of any commu- 


nity as such, not of a community as such. 
OK 


[222] NATHANIEL COGSWELL NORTON 


was called as a witness for the plaintiffs and, being first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HAWKE: 

Q. Will you state your full name and home address, 
please? A. Nathaniel Cogswell Norton, 230 Seaman Ave- 
nue, [223] Bayport, New York. | 

Q. Mr. Norton, will you state your occupation and your 
business address, please? A. I am a consulting — 
and land surveyor. | 

Q. And what is your business address? A. My main 
office is Patchogue, 70 East Main Street, Patchogue, and 
offices in Sayville and East Patchogue. 
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Q. Mr. Norton, would you describe briefly your educa- 
tional background? A. Well, I attended several of the in- 
situtions of higher learning on the Eastern Seaboard. I finally 
graduated from the University of Pittsburgh with a degree 
of engineer of mines. 

Q. Do you hold any professional licenses at the present 
time? A. [hold a license as a professional engineer and as 
a professional land surveyor. 

* * * 

[245] Q. Mr. Norton, I show you Plaintiff's Exhibit No. 
10 and ask if you can identify that. A. It is an excerpt from 
the Atlas of Long Island, published by Beers, Comstock and 
Cline in 1873. 


Q. Incidentally, Mr. Norton, did you select these maps 
from their original volumes themselves? A. I did. 

MR. HAWKE: Your Honor, so that the record may be 
complete on this point, we have the original volumes here 


in Washington. They are out in the car, but they are very 
bulky and they flake and we for that reason chose not to bring 
them into court.. They are available for examination by the 
defendants if they wish. 

[246] THE COURT: All right. 

BY MR. HAWKE: 

Q. ' Now, Mr. Norton, is the area of East Patchogue de- 
lineated on Plaintiff's Exhibit No. 10? A. It is. 

Q. What is the western boundary of East Patchogue as 
shown on Exhibit No. 10? A. Swann Creek. 
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Q. And, Mr. Norton, I show you Plaintiff's Exhibit No. 
11 for identification. 

MR. HAWKE: Your Honor, may I have No. 10 received 
in evidence? 

THE COURT: Yes. It will be marked. 

MR. NICHOLSON: Our same objection. 

THE COURT: The same objection will continue. | 

(Plaintiff's Exhibit No. 10 for identification was rer 
ceived in evidence and marked Plaintiff's Exhibit No. 10 ) 

THE WITNESS: That is an excerpt from the Atlas of | 
Long Island, published by Beers, Comstock and Cline in 1873. 

BY MR. HAWKE: | 

@. Now, Mr. Norton, what does Exhibit No. 11 show as 
the eastern boundary of Patchogue? [247] A. It shows Swann 
Creek. 

Q. Andwhat does that exhibit show is the western bound- 
ary of East Patchogue? A. It shows Swann Creek. | 

MR. HAWKE: May No. 11 be received in evidence, Your 
Honor ? 

THE COURT: Under the same conditions. 

(Plaintiff's Exhibit No. 11 for identification was received 
in evidence and marked Plaintiff's Exhibit No. 11.) 

BY MR. HAWKE: | 

Q. Mr. Norton, I show you Plaintiff's Exhibit No. 12. 
A. It is an excerpt from the Atlas of the towns of Babylon, 
Islip, and the south part of Brookhaven in Suffolk County, 


New York, published by Wendelken and Company in 1888. 
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Q. Mr. Norton, what does Exhibit 12 show as the east- 
ern boundary of Patchogue? A. It shows Swann Creek. 

Q. What does it show as the western boundary of East 
Patchogue? A. Swann Creek. 

Q. And have you also marked on that exhibit the [248] 
location of the Tinker Branch? A. I have. 

Q. And does that fall within the area described on the 
map as Patchogue? A. It does. 

MR. HAWKE: I ask that No. 12 be received in evidence, 
Your Honor. 

THE COURT: All right, under the same conditions. 

MR. NICHOLSON: Your Honor, I don't want to inter- 
rupt Mr. Hawke. Our objection will extend to all the maps. 

THE COURT: That is what I say, under the same con- 
ditions. 

(Plaintiff's Exhibit No. 12 for identification was received 
in evidence and marked Plaintiff's Exhibit No. 12.) 

THE WITNESS: It is an excerpt from the Atlas of the 
towns of Babylon, Islip and the south part of Brookhaven in 
Suffolk County, New York, published by Wendelken and Com- 
pany in 1888. 

BY MR. HAWKE: 

Q. Now, Mr. Norton, what does Plaintiff's Exhibit No. 
13 show as the eastern boundary of Patchogue? [249] A. 
Swann Creek. 

Q. And what does it show as the western boundary of 


East Patchogue? A. Swann Creek. 
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Q. Have you marked the Tinker Branch location on Ex- 
hibit No. 13? A. I have. | 

Q. Where does that fall? A. In Patchogue. | 

MR. HAWKE: I move No. 13 into evidence, Your Honor. 

THE COURT: All right, under the same conditions. | 

In other words, both defendants have objected. ! 

(Plaintiff's Exhibit No. 13 for identification was received 
in evidence and marked Plaintiff's Exhibit No. 13.) | 

BY MR. HAWKE: 

Q. Mr. Norton, I show you Plaintiff's Exhibit No. 14. 
Would you identify that, please? A. It is an excerpt from the 
Atlas of Suffolk County, published by Dolph and Stewart i 


1929. 
Q. Mr. Norton, did you have any part in the preparation 


of this 1929 map? A. I prepared it. 

[250] Q. You did the surveying for it? A. surveying 
and I supervised the drawing of the map. It was done under 
my direction, the firm of Norton Brothers. 

Q. Now, Mr. Norton, what does Plaintiff's Exhibit No. 
14 in 1929 show as the eastern boundary of Patchogue? A 
Swann Creek. | 

Q. What does it show as the western boundary of East 
Patchogue? A. Swann Creek. 

Q. And was this after a portion of the general area of 
Patchogue had been incorporated as a village? A. ot 
course. | 


MR. HAWKE: I move No. 14 into evidence, Your Honor. 
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THE COURT: All right, and under the same conditions. 

(Plaintiff's Exhibit No. 14 for identification was received 
in evidence and marked Plaintiff's Exhibit No. 14.) 

BY MR. HAWKE: 

Q. Will you identify Plaintiff's Exhibit No. 15, Mr. Nor- 
ton? A. It is an excerpt of the Atlas of Suffolk [250A] County, 
published by Dolph and Stewart in 1929. 

Q. Whatis the title of this map, Mr. Norton? A. Map of 
Patchogue. ; 


@. And did you have a part in the preparation of this 


map? A. It was prepared under my direction and control. 

Q. Mr. Norton, what does this map show as the eastern 
boundary of Patchogue? A. Swann Creek. 

Q. And have you marked the location of the Tinker 
Branch on this map? A. I have. 

Q. And does that fall within the boundaries of Patcho- 
gue as they were laid out in 1929? A. It does. 

MR. HAWKE: I move No. 15 into evidence, Your Honor. 

THE COURT: All right. It will be received under the 
same conditions, subject to objection of both defendants. 

(Plaintiff's Exhibit No. 15 for identification was received 
in evidence and marked Plaintiff's Exhibit No. 15.) 

{250-B] BY MR. HAWKE: 

@. Now, Mr. Norton, are you familiar with the eastern 
boundary of the incorporated village of Patchogue? A. Iam. 
Q. Does that boundary follow any roads or streets at 

any point? A. It does. 
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Q. If you will, step over to Plaintiff's Exhibit No. 3, 
please. Now, starting at the southernmost portion — | 
THE COURT: Wait just a moment. Mr. Norton, when 
did they incorporate, do you know? | 
THE WITNESS: In the 1890's. I think it was 1893. | 
THE COURT: 1893? 
THE WITNESS: I believe it was 1893. It was in the 
1890's. : 
THE COURT: And subsequent to that, you carried it on 
the map? | 
THE WITNESS: Yes, as Patchogue. 
THE COURT: Now, do you have the map delineating | the 
corporate boundaries ? | 
THE WITNESS: I have a copy of it in my records, yes. 
[250-C] THE COURT: Do you have it with you? 
THE WITNESS: I haven't it with me. 
MR. HAWKE: It is shown on Exhibit 3, Your Honor. 
MR. BROWN: Objection to that. 
THE COURT: No, I say if he knows. 
THE WITNESS: I am very familiar with it. 
THE COURT: Yes, all right. Ss 
BY MR. HAWKE: ! 
Q. Now, Mr. Norton, will you first identify for the Court 
the eastern corporate limit of Patchogue? A. The eastern 


boundary of Patchogue comes up the center of Bay Avenue 
to Main Street and makes a very small jog to the west and 
then continues on an arbitrary line up to about Lakewood 
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Street, a little south of Lakewood Street, the arbitrary line 
being 200 feet distant from the center of Medford Avenue as 
it existed in those days. 

Q. Now, Mr. Norton, you have described the line above 
Main Street as being an arbitrary line. What do you mean 
when you use the word arbitrary in that context? A. Cut 
right through the tract of land, with part of the tract in the 
newly incorporated area and part of the tract outside. 

[250-D] Q. Have you had occasion to make surveys of 
those tracts that were cut by this arbitrary line? A. I have 
made surveys in those tracts. I didn't survey any one tract 
as a tract. 


Q. Have you ever found a parcel of property that is cut 


by that arbitrary line in which the village line itself had 


been used as a property line? A. I have never seen the vill- 
age line north of Main Street used as a property Line, that 
is the east line of the village. 

Q. In other words, tracts that were cut by the line when 
it was originally set down — 

MR. BROWN: Would you please not lead Mr. Norton. 

MR. HAWKE: I would appreciate if you would let me fi- 
nish the question and then you object to it. 

BY MR. HAWKE: 

Q. Mr. Norton, in other words, tracts of land that were 
cut by the arbitrary line remained, in your experience, over- 
lapping the line on both sides, is that correct? 
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MR. BROWN: I object to the question as being confusing 
and leading. 

BY MR. HAWKE: 

Q. Do you understand the question, Mr. Norton? AL It 
is confusing. I will have to admit that. : 

[250-E] THE COURT: You agree with your opine 
then? | 

THE WITNESS: Yes, I do. 

THE COURT: Mr. Norton, when they incorporated, the 


lines of incorporation designating the territory that they in- 


tended it to embrace, were they definite or indefinite? 
THE WITNESS: They were definite. 

Ok OK 

BY MR. HAWKE: 

[251] Q. Mr. Norton, in the documents that you work 
with in your business as a surveyor, is there an area that 
is generally described as East Patchogue? A. Yes, there 
is. 


Q. Now, will you state what the western boundary of the 


area described as East Patchogue is in the documents that 
you work with? A. Swann Creek. | 

Q. To the best of your recollection, do any of the basic 
records that you work with describe any portion of the area 
lying west of Swann Creek as East Patchogue? A. No. : 

Q. Now, Mr. Norton, since 1960, have you or your firm 
made surveys of property located within the area of the loca- 
tion? [252] A. Yes, I think so. 
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Q. How do you designate in your surveys property that 
you survey in that area? A. As Patchogue. 

Q. And why do you designate that property as Patcho- 
gue? A. That is the community in which the property lays. 

Q. Now, that property is not within the incorporated vil- 
lage of Patchogue, is it? A. It is not. 

Q. Well, why do you say it is within the community? A. 
It is in the community. That is the community of Patchogue 
that has been from time immemorial. That is all. 

Q. Is there any name that you know of, or have ever 
seen, that identifies the area of location, in and of itself? A. 
No separate identity of that location. 

Q. Mr. Norton, in your opinion and based upon your work 
in surveying in this area, what is the most significant factor 
that distinguishes one community from another? 


* OK 


[258] CROSS EXAMINATION 


BY MR. BROWN: 
Ok 


[262] Q. Is it your testimony that there is an unincor- 


porated area of East Patchogue? A. There is an unincor- 
porated area known as East Patchogue, yes. 

Q. Is ita community? A. I would consider it a com- 
munity. 

Q. What makes it a community? A. Because it has a 
separate identity. 
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Q. What else? A. That is the principal — 

Q. Attribute? A. The principal reason that I would 
consider it a community. 

Q. Is that a quality; is that a characteristic? A. Sepa- 
rate, yes; a separate identity. 

Q. A separate what? [263] A. Separate identity, which 
isa — | 


Q. Is a what? A. It is a characteristic. | 

Q. All right. A. It is a quality. 

Q. Now, does this unincorporated area of East Patcho- 
gue have any other characteristics of a community? A. 
believe so, yes. 

Q. What? A. Itisa community. It is defined as a com- 
munity. It is shown in your areas as a community. 

Q. You said that. 

MR. HAWKE: Let him finish his answer, please. 

BY MR. BROWN: : 

Q. Iam looking for something other than your identi- 

fication. Are there any other characteristics of that com- 


munity that you could mention? Does it have people? A. | 


It has people. | 
. Doesithave a certain geographical size? A. It has. 
Does it have a school? A. It has. | 
Does it have some stores? [264] A. It has. 
Does it have a rooming house? A. I don't know. 
. Doesithave drugstores? A. I don't know about that. 
Does it have nurseries? A. It has. 
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Q. Does it have a bar and grill? A. I would not say — 
I believe it has. 

Q. Are those characteristics of a community? A. Yes, 
I would say those were characteristics. 

Q. Now, you are familiar with the great, rapid growth 
of Long Island as a surveyor; are you familiar with that? 
A. Tam. 


Q. And are you familiar with the map that has been in- 
troduced by the plaintiffs; that Long Island has become, to 
a great extent, a suburban, almost solid of houses, roads, 


people? A. Ido not know what map you are talking about. 

Q) No. 3 for — A. Oh, 3; well, I am familiar with that 
map, yes, sir. 

[265] MR. BROWN: Would you mark this, please? 

THE DEPUTY CLERK: Intervenor Defendant Exhibit 
No. 4. 

MR. BROWN: With the Court's permission, I would like 
to mark for identification a similar map that does not have 
the characterizations on it. 

THE COURT: Any objection? 

MR. HAWKE: No objection, Your Honor. 

THE COURT: All right. It will be marked. You are not 
offering it now? 

MR. BROWN: Well, I will offer it now to save time, if 
there is no objection. 

MR. HAWKE: No objection. 

THE COURT: All right. 
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(The map referred to was marked Intervenor Defend- 


ant Exhibit No. 4 ,for identification, and received in evi- : 
dence.) 
MR. BROWN: For the record of the Court, the area | in 
red is the area of location of the Tinker Branch, to the east 
of the incorporated village of Patchogue; and the ineorpo- 
rated village is outlined in blue; and the other [266] area, in 
red. | 
BY MR. BROWN: | 
Q. Mr. Norton, if you will look at Defendant's Exhibit 
No. 4, in evidence, can you see from this that, to a large ex- 
tent, this area of Long Island has become, to a great extent, 
filled with houses and businesses? A. The density of the 


population has increased a great deal in the last few years. 

Q. And there has been, has there not, a lot of articles 
in the magazines and in the newspapers concerning what they 
call urban sprawl? A. I have not read them. 

Q. Do you know that they have been published? A. I 
may have seen the phrase, but I have not pursued it. 

Q. And can you, by examining with the eye, say where 
one community ends and another community begins? A. No. 

MR. BROWN: No more questions. 

THE COURT: Any further questions? 

MR. BROWN: No more questions, Your Honor. 

THE COURT: All right. 

[267] MR. BROWN: For the intervenor. 

MR. NICHOLSON: I have just a few questions. 
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CROSS EXAMINATION 


BY MR. NICHOLSON: 

Q. Firstofall, I believe you testified that, as you drove 
up Bay Avenue, that to your left would be the incorporated 
village of Patchogue, and, to your right — A. Iam ambi- 
dextrous, so let's get the points of the compass. 

Q. If you are driving north on Bay Avenue — A. All 
right. 

Q. — to your west would be the incorporated village of 
Patchogue; andto your right would be the unincorporated area 
outside of the village? A. Outside of the incorporated 
village. 

Q. Outside of the incorporated area. A. Yes. 

Q. Now, you testified that there was no difference be- 
tween these areas? A. They were similar areas, I testified. 

Q. All right. The areas are what, geographically simi- 
lar? A. Geographically and similar in use. 

[268] Q. Similar in use? A. Yes, geographically they 
are similar; they are similar areas; they are comparable. 

Q. I wanted to find out: 

Do you think itis significant thatthe people who live west 
of Bay Avenue pay taxes to the incorporated village, whereas, 
the people who live east of Bay Avenue pay no taxes? Would 
this be a difference in your mind? A. No, that would be 


something that would probably evaluate the cost of the land, 
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but probably not. There is compensation. They pay taxes 
on the east side of the line. 

Q. But— A. They do not pay it to the incorporated 
village of Patchogue, in the incorporated village of Patchogue. 
They pay taxes—they pay to the incorporated village of Pat- 
chogue, and they also pay to the town of Brookhaven. : 

Q. Now, the people who live in the incorporated area, 
to the west, they vote for the municipal officials of the in- 
corporated village? A. Certainly. | 

Q. This is different than the people who live — A. The 
people that are not in the incorporated [269] village can- 
not vote for the village officials. | 

Q. These, then areatleast two differences between the 
areas? A. That is right. 

Q. But these are differences that do not concern you | as 
a surveyor? A. They do not concern me. | 

@. In other words, you are only testifying as to differ- 
ences that concern you as a surveyor? A. Yes, to me asa 
surveyor. | 


[271] RECROSS EXAMINATION 


BY MR. BROWN: 
Q. Did you make a study of the action of the incor- 


porated village of Patchogue people incorporating on Sept- 
ember 12, 1893? 
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MR. HAWKE: This goes beyond the scope of the redi- 
rect examination, Your Honor. 

THE COURT: No, the witness may answer the question. 

THE WITNESS: I made no such study. 

BY MR. BROWN: 

Q. And isn't it a fact that, in accordance with your tes— 
timony, that a decision was made by the incorporated vill- 
age people to incorporate, and that it was incorporated? A. 
It is incorporated. 

Q.' And a decision was made as to what the boundaries 


would be of the incorporated village? A. I suppose so. 


Q. And a decision was made very carefully because 
[272] it is not just drawing a line around like a half circle of 
acoin. A. I don't know how much care was used. 

Q. Well, would you examine the lines? You have de- 
scribed them. A. Yes. 

Q. And how they goup here anddown here and over here 
and gerrymandered there and including this and in there and 
over there and down — A. Mr. Brown, you are now talking 
about additions that were later made to the village. 

Q. Oh, you mean to say that the incorporated village has 
extended itself since — A. Yes. 

Q. What? A. Oh, yes, of course. 

Q. And I ask you one final question: 

Has the incorporated village of Patchogue extended it 
— self at any time or in any place to encompass the area 
of location of the Tinker Branch? A. None that I know of, 
never. 
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* * 


[275] THE COURT: Well, now, the Court would like ? 
know this: | 
A person, a resident of East Patchogue, if they are go- 

ing out for the evening or if they are going out for dinner, 
is there any such thing as downtown that is considered by | 
the entire community, by the surrounding territory? i 
THE WITNESS: They would be apt to go to SORES 
THE COURT: They would? 
THE WITNESS: Yes, into the center of Patchogue, the 
incorporated limits. 
x KF 


[277] HARRY T. WEEKS | 
was called as a witness, and, having been first duly sworn, 
was examined and testified, as follows: | 
DIRECT EXAMINATION 


BY MR. HAWKE: 
Q. Would you state your name and home address, 


please? A. My name is Harry T. Weeks, and I live at 69 | 


Maple Avenue, Patchogue. 
Q. Mr. Weeks, how old are you? A. Iam over 70. 
Q. How long have you lived in Patchogue? A. About 70 
years. | 
Q. Were you born in Patchogue? A. I was. 
Q. What is your present occupation? A. Iam manager 


of the Patchogue Chamber of Commerce, sir. 
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Q.' How long have you held that position? A. Seventeen 
years. 

[278] @. Do you have any connection with any of the 
plaintiff banks? A. I have no connection except as a deposi- 
tor. 

Q. Now, Mr. Weeks, what did you do prior to becoming 
director of the Chamber of Commerce? A. I was in the Post 
Office at Patchogue, New York. 

Q. And how long did you work in the Patchogue Post Of- 
fice? A. About 40 years. 

Q. What was the highest position you held there? A. I 
had the privilege of being the president of the United States 
Postmasters of the United States. 

Q. And were you postmaster of Patchogue? A. Iwas 
for twelve years. 

Q. From what period? A. From 1921 to 1933. 

Q. Now, in 1921, Mr. Weeks, Patchogue was an incor- 
porated village, was it not? A. Yes, it was. 

Q. When you became postmaster in that year, what was 
the area that the Patchogue Post Office served? A. The 
eastern area? 


Q. The easternmost area. [279] A. Swann River 
Creek. 
Q. In other words, it served the incorporated area of Pat- 


chogue, as well as the unincorporated area? A. That is true. 
Q. East up to Swann Creek? A. That is right, and it 
still does. 
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Q. Did the Patchogue Post Office serve any area east of 
Swann Creek at that time? A. Atthattime itdidnot. | 

Q. Now, whenyouleft the Patchogue Post Office in 1949, 
what areadidthe Patchogue Post Office serve? A. The same 
area that I have said. | 

Q. That encompasses the area of location, does it not? 
A. That does. | 

Q. What was the postal address of persons living in the 


area of location during the time that you were in the Post Of- 
fice? A. Patchogue, New York. 
Q. Now, is there an area that you know to be pererree 


to as East Patchogue? A. There is. 

Q. And what is the westernmost boundary of that 280) 
area? A, Swann Creek. 

Q. When you were in the postal service, was there a 
Post Office in East Patchogue? A. There was. : 

Q. Was it a Post Office separate from the Patchogue 
Post Office? A. At that time it was. It is not now. | 

Q. How does East Patchogue receive mail service at 
the present time? A. At the present time East Patchogue 
is a stationofthe Patchogue Post Office, andthe mail comes 
to Patchogue and is sent down to East Patchogue and nae! 
there. 

Q. And whatis that station referred to as? A. As East 
Patchogue Station. 

Q. And where is that located? A. On Montauk Highway. 

Q. Let me ask you this, Mr. Weeks: Does the site of 
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the East Patchogue substation appear on either of these 
aerial photographs that have been marked in evidence? A. 
I don't know about that. I think it does, but lam not sure. 

Q.| Do you know what area the main office of the [281] 
Patchogue Post Office serves today? A. The Patchogue 
Postal District, do you refer to, sir? 

Q.' Yes, the main office. A. The main office is now 
serving all of that section, to and including East Patchogue 
and north and nearly to Medford Station. 

Q. What mail is delivered — what is the easternmost 
boundary of the mail that is delivered out of the main office 
of the Patchogue Post Office? A. That would be the eastern 
boundary of East Patchogue. 

Q. Which is? A. Which is next to Belford at the line. 

Q. Now, Iam talking, Mr. Weeks, about mail that is de- 
livered out of the main office of the Patchogue Post Office, 
as opposed to the substation in East Patchogue. A. Yes. 

Q. What is the easternmost boundary of the mail deliv- 
eries from the main office of the Patchogue Post Office, sir? 
A. Swann Creek. 

Q. And where is the main office of the Patchogue [282] 
Post Office located? A. At 179 East Main Street. 


Q. Is that within the incorporated village of Patchogue? 
A. Yes, it is. 


Q. Now, Mr. Weeks, at the present time where do per- 


sons residing in the area of location have to go to receive 
the services of a Post Office? A. The mail is delivered to 
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them in most cases; in some cases, they have post office 


boxes in the main office. 

Q. If they want to go to the Post Office to conduct busi- 
ness at a Post Office, what is the most convenient office, 
sir? A. I would say the Patchogue, New York, Post Office. 

Q. The main office? A. Where they have the main oe 
veniences for everything. 

Q. Is that in downtown Patchogue? A. Well, that is in 
the middle of the incorporated village of Patchogue. | 

Q. Mr. Weeks, did you hear a reference made on Mr. 
Brown's cross-examination of Mr. Pelletreau to a garden 
club of which a Mrs. Snyder was president? [283] A. I did. 
I had the privilege of organizing that club when I was ee 
master. | 

Q. What is the full name of that organization? A. The 
Patchogue Civic and Garden Club. 

Q. And did you organize that as part of the carrying out 
of your function as director of the Chamber of Commerce? 
A. That is correct. | 

Q. What is the — incidentally, do you know Mrs. Sny- 
der? A. Personally, yes. | 

Q. And does she live east of Swann Creek or west of 
Swann Creek? A. I think she lives east of Swann Creek. | 

Q. Do you know where the Civic and Garden Associa- 
tion meets? A. They meet monthly in the Methodist Church 
at the corner of Church Street and South Ocean Avenue. | 
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Q. Is that in downtown Patchogue? A. Well, it is in 
the middle of the incorporated village, yes. 
Q@. Now, does the Patchogue Chamber of Commerce 


include among its members businesses that are located in 


the area that falls between the eastern boundary of the [284] 
corporated village of Patchogue and Swann River? A. It 
does. 

Q. Is Tinker National Bank a member of the Patchogue 
Chamber of Commerce? A. It is. 

MR. HAWKE: May I have the Court's indulgence for one 
moment, please? 

THE COURT: Certainly. 

BY MR. HAWKE: 

Q. Mr. Weeks, what is the Post Office address of the 
Tinker National Bank Branch? A. I think Mr. Hall would tell 
me they have a post office box in Patchogue, New York. Is 
that right, Mr. Hall? I think that is correct. I am not sure 
about that, but — 

Q. That would be at the main office of the — A. At the 
main office. Most of the big institutions do, in order to get 
their mail promptly on time. 

Q. Is that in dowtown Patchogue? A. In the middle of 
the incorporated village of Patchogue. 

Q. All right. 


MR. HAWKE: No further questions. 
* 
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[285] CROSS EXAMINATION 


BY MR. BROWN: 
* KK 


[286] Q. Are you familiar, sir, in the course of your 
lifetime [287] with the expansions of the boundary lines of the 
incorporated village of Patchogue? A. Not specifically 80, 
because they have been changed, and they are rather irreg- 


ular. 
* Ok OK | 
Q. Yes. Let's see if I can simplify it for you, Mr. 
Weeks. In the course of your lifetime, have you ever heard 
of a movement afoot from any direction to extend the bound- 
ary lines of the incorporated village of Patchogue to include 
the area of location of the Tinker Branch, or any part of it? 


A. Ido not think so, Mr. Brown. 
* KK 


[297] CROSS EXAMINATION 


BY MR. NICHOLSON: 

Q. Ihave a few questions, Mr. Weeks. A. Okay. 

Q. Who establishes postal districts in the United States, 
Mr. Weeks? A. The Post Office Department at Washing- 
ton, right [298] down here. 

Q. It is a Federal — A. Yes. 

Q. The Federal Government does this? A. That is 
right. | 
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[299] @. Yes, Mr. Weeks. In your experience, while 
you were president of the National Postmasters Association, 
did you acquire any knowledge that would indicate to you that 
every village or community in the United States has its own 
Post Office or postal district? A. In many cases, that is so. 
But they have made many changes in these arrangements, as 
you know, lately. 

Q. What is the difference between a post office and a 
postal district? A. A post office is the building which they 
operate from; the district is the land which they serve. 

Q. All right. Now, to your knowledge, are there postal 
districts in the United States which cover — which serve 
more than one community or one village? A. That is so, 
yes. 

Q. Is this quite often situation: that a postal [300] dis- 
trict would serve more than one little village? A. That is 
true. 

** 

[306] MR. HAWKE: Your Honor, the plaintiffs have 

completed the presentation of their live witnesses, and at 


this point we would like to offer in evidence certain portions 
of the deposition of Mr. Cecil L. Hall, taken on August 29, 
1962, at a time when Mr. Hall was president of the Tinker 
National Bank. 


* OK 


{310] Question: In the interval between June 19th and < 
June 21st, did you have any telephonic communication with 
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the Office of the Comptroller or anyone in the Office? An- 


swer: No. Question: Between June 21st and June 29th, did 
you have any conversations with anyone in the office of the 
Comptroller of the Currency on the Patchogue branch appli- 
cation? Answer: On June 29th, there was a telephone call 
from Mr. Haggard asking me if I received a copy of a letter 
from Arnold, Fortas & Porter, dated June 27, 1962. I replied 
that I had. | 

I would like to go on record now as saying that the only 
conversation I have ever had with Mr. Saxon orally or by 
telephone was on June 12, 1962 at his office. I never met the 
gentleman before and I haven't seen him since. Question: | 
This conversation that you had with Mr. Haggard onJune 29th 
— is it? Answer: That's right, the morning of June 29th 
ten A.M. Question: Have you given me the substance of that 
conversation [311] now? Answer: He asked me if I had re- 
ceived a copyofthe letter and I said I had. He asked me what 
I wanted to do about it — scratch that. He asked me when I 
intended to open the branch and I said approximately August 
10th, at that time. He said he would call back, which he did, 
approximately twelve noon, and a three-way conversation : 
with him and Mr. Bloom, Mr. Robert Bloom took place, 
Question: Who is Mr. Bloom? Answer: He is now a coun- 
sel for the Comptroller. At that time, I believe, he was act- 
ing counsel. Question: The three-way conversation included 
Mr. Haggard and Mr. Bloom? Answer: Yes. (Document 
handed to Mr. Leff.) Answer: And I asked for permission 
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to open on July 9th, which they granted and confirmed by let- 
ter. Question: There were two conversations on June 29th, 
with the Office of the Comptroller; is that correct? Answer: 
That's right. Question: The first one was with Mr. Haggard 
alone?) Answer: Yes, asking if I had received the letter and 
what I wanted to do about it. Question: Did you tell him what 
you wanted to do about the letter? Answer: He said he would 
take it up with his legal counsel. Question: Did you tell him 
what you were going to do about it? Answer: To open a 
branch as quickly as possible. 

Now I will skip to page 53. Question: Did you state to 
Mr. Haggard why you wanted to open as soon as possible ? 
Skip on page 53 to line 19. Answer: Well, not being a law- 
yer, I believe that possession is 90 per cent of the law. IfI 
had to fight a suit, I would rather fight it from within than 
without — [312] fight it from Patchogue rather than Setauket. 
Question: You told that to Mr. Haggard? Answer: I told it 
to Mr. Haggard and to Mr. Bloom. Question: I am talking 
about this conversation with Mr. Haggard. Answer: No, that 
was what we wanted to do. Andhesaidhe would talk itover. 
I don't recall. There is a two hour difference. The conver- 
sation, overall, I told him I would like to open on July 9th, 
as quickly as possible, July 9th being a Monday. Question: 
Who initiated the second call, the one in which Mr. Bloom 
participated? Answer: Mr. Bloom. Question: Mr. Bloom 


called? Answer: -No, I'm sorry; Mr. Haggard said Mr. 


Bloom was on another wire. Question: Would you tell me 
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BROWN: If anything? Answer: I believe Mr. Bloom did 
most of the listening and we concurred — Question: Let's 
start at the beginning. Did he identify himself? Answer: 
Yes. This administrative procedure is up to Mr. Haggard 
to determine whether he will or will not give us permission 
to open. I think Mr. Bloom more or less listened in on the 
conversation. Question: Mr. Bloom identified himself to 
you over the telephone? Answer: Yes. Question: Did he 
give his position? Answer: Yes, acting counsel, Question: 
Did he state why he was on the telephone? Answer: Be- 
cause of the pending or possible suit that the three banks in 
Patchogue were bringing. Because of the letter written by 
your firm to the Comptroller's office. Question: And as of 
that moment, did you have authority to open in July? [3 13] 
Answer: By telephone I had the authority. And they con- 
firmed it by letter that day. Question: When did you obtain 
authority to open in July? Answer: Roughtly twelve o ‘clock 
noon on July — on June 29th, Question: The twelve o telock 
noon, does that refer to the first telephone call? Question: 
This was the second call? With Mr. Bloom and Mr. Hag- 
gard? Answer: Yes. Question: And that was the first’ time 
you had authority to open in July? Answer: That's right. 
Question: And this was after the receipt of the letter from 
our firm, Arnold, Fortas & Porter, informing the Comptrol- 
ler that this action might be in violation of established law? 
Answer: That's right. Question: In either of the two con- 
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versations on June 29th, 1962 with Mr. Haggard or with Mr. 
Haggard and Mr. Bloom, did you indicate the reason why you 
wished to open in July? Answer: Your letter told me to 
open. It screamed it at me. I needed nothing else. 

MR. BROWN: He asked you about the conversation; 
whether you stated it in the conversation? THE WITNESS: 
Yes, I did state inthe conversation that I should open quick- 
ly. I said that before. 

Question: What did Mr. Haggard say in response to your 
comment, if anything? Answer: Well, that is when I said I 
suggest the 9th, and he said go ahead, we will send you out 
the certificate. Question: And did you, in fact, open on the 
9th? Answer: No, we opened on the 5th. Question: What 
was the reason for opening on the 5th rather than on the 9th? 
[314] Answer: Over the weekend on June 29th, the American 
Banker — 

For Your Honor's information, that is a trade paper. 

Answer: — an article appeared that the New York State 
bankers were meeting at Lake Placid at that particular time 
and the American Banker, a local or the daily banking paper 


brought up the question of the action of the Comptrollers be- 


ing challenged. 

I read the article and it seemed to me that July 9th was 
too far away. So Monday morningI called Mr. Haggard again 
and quoted the article to him. Question: And Monday morn- 
ing, what date would this be? Answer: That would be July 
2nd. Question: All right, go ahead. Answer: The 4th was 
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a Wednesday. July 2nd, I asked if I could open sooner than 
July 9th because of this possible suit. And he said when 
would I like to open? I said July 5th, the day after the 4th. 
Nothing had happened over the 4th. Everybody was away. 
MR. BROWN: Just state facts, Mr. Hall. Question: You 
meant that no one could file suit on July 4th; is that what 

you mean? Answer: My guess. Question: That is what you 
meant in your answer? Answer: My guess. Question: What 
address did you open at? Answer: 319 East Main Street. 
Question: Between the time of your conversation with Mr. 
Haggard alone or with Mr. Haggard and Mr. Bloom on June 
29th, 1962, did you receive any further communications from 
the Office of the Comptroller? Answer: On July 2nd I re- 
ceived permission to open by telephone, and on July srd, I 
received a [315] telegram from the Comptroller's Office au- 
thorizing us to open. MR, BROWN: At what time? THE 
WITNESS: 3:45 P.M., July 3d, the 4th being a holiday. 

At this point we skip to page 59, line 23. Question: 
Following the telegram which has been marked as Plaintiffs' 
Exhibit 9 for Identification, did you receive any further com- 
munication from the Office of the Comptroller of the Cur- 


rency? Answer: I received a letter approving it. It follows 


up the telegram, enclosing a certificate. 

Skip to page 61, line 23. Question: Mr. Hall, referring 
to Plaintiffs' Exhibit 12, which is the certificate, when did 
Tinker National physically receive that document? Answer: 
The morning of the Sth. It came in the early morning mail. 
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Question: Was this before the opening of the branch? An- 
swer: Before the opening of the branch. I had it in front of 
me. I got the mail about eight o'clock and we opened the 
branch at nine. Question: Were you present at the opening 
of the branch at nine o'clock? Answer: Yes, I opened it 


personally. 
Skip to page 65, line 19. Question: Mr. Hall, when did 
you first enter into negotiations leading to the use of 319 


East Main Street as a temporary branch location? Answer: 
I would say approximately May 15th. Question: When did 
you consummate the negotiations ? Answer: We signed the 
lease as of June 15th. Question: Before you read the article 
which was in Plaintiffs' Exhibit 13 for Identification, the 
American [316] Banker clipping, what were your plans for 
opening a branch office in Patchogue? Answer: The plans 
were to open on July 9th. Question: Iam talking about the 
period prior to the indication that there might be a court 
challenge to your right to open. Answer: Approximately 
August 10th. That is prior to the letter of Arnold, Fortas & 
Porter. In the normal course of events, it would have been 
roughly August 10th — it could have been August 24th. We 
actually opened on August 24th, the formal opening, complete 
refurbished. 

Now we skip to page 72, line 4. Question: Let me take 
you back to July 5, 1962 at nine a.m. Would you describe 
the premises at 319 East Main Street, Patchogue at that 
time? Answer: 319 East Main Street was a vacant store. 
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And at eight a.m. some workmen went into sweep it out. | At 
nine a.m., when we went in, the place had been swept out and 
a temporary partition went up in one third of the premises 
so we operated in the front section. We opened an account 
approximately fifteen minutes after we opened. Question: 
Would you describe the furniture and fixtures that were avail- 
able? Answer: I think you have seen some of the actual 
photographs. There were some card tables, folding tables, 
tables used by the former tenant in the back section of the 
building. That was the day of the 5th. From then on things 
started moving in. The safe arrived on the 6th, for example. 
We will skip to page 81, line 21. Question: Did [317] 
the location of your branch office have any relationship to the 
fact that the village of Patchogue was four hundred feet away 
from your branch? Did that figure into your — Answer: 
Our survey indicated that the Patchogue area was a good 
place for business. We surveyed the entire town of Brook- 
haven and the two most promising spots, for the time being, 
were Rocky Point and Patchogue, for a bank, considering the 
competition, considering the population, and considering the 
amount of business. : 
Patchogue in the town of Brookhaven has by far and away 
more business and more population than any other spot in the 
town of Brookhaven. The town is very large. It is four hun- 
dred square miles. It is the largest town in Nassau County 
and we have a lot of communities in the area, a lot of towns, 


a lotofbanks. Question: Is there any reason why you located 
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four hundred feet east of the incorporated village of Patcho- 
gue rather than the village itself? Answer: We would have 


been prohibited by law from going into the village. 


We will skip to page 84, line 19. Question: 

MR. BROWN: What page? 

MR. HAWKE: 84. I am just about finished. 

Question: From your twenty years of experience as 
President of Tinker National Bank, could you give the rela- 
tive desirability for a branch facility, at, say, the location 
of the Patchogue Bank as against the location of your branch 
facility three hundred or four hundred feet east of the incor- 
porated [318] village of Patchogue? 

And so the record will be clear Your Honor, the refer- 
ence to Patchogue Bank in this colloquy is to that plaintiff 
now known as Island State Bank. 

MR. BROWN: Did you understand that question? THE . 
WITNESS: Not quite. MR. BROWN: I object to the form as 
being confusing. Question: Do you know whether the Pat- 
chogue Bank is located within the incorporated village of Pat- 
chogue? Answer: Yes. Question: I am asking now from 
experience as bank president, to compare that location as a 
desirable location for a bank with the location where your 
branch is operating as a desirable location for a bank? MR. 
BROWN: Would you preliminarily state what you mean by 
"desirability" — desirable for the stockholders, desirable 
for the public, desirable for the Government? MR. LEFF: 
Desirable from the point of view of the success of a branch 
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facility or any kind of facility. MR. BROWN: Are you com- 
petent to give an opinion on that? THE WITNESS: Yes. 

We will skip to page 86, line 11. Answer: The location 
of the Patchogue Bank is more desirable than the location at 
319 East Main Street. Question: Do youknow where the main 
office of Peoples National is in the incorporated village of 


Patchogue? Answer: Yes. Question: Would you compare 


that location to your site? Answer: The location of the 

Peoples National head office is more convenient and more 

[319] favorable than the location of the Tinker's office at 319 

East Main Street. | 
* * 

[320] MR. NICHOLSON: Will Your Honor entertain a 
motion by the government at this time? 

THE COURT: What time is it? You have 45 minutes. 

MR. NICHOLSON: It will not be that long, Your Honor. 

THE COURT: All right. 

MR, NICHOLSON: Your Honor, first of all the govern- 
ment would move to dismiss the case that has been brought 
by the plaintiffs on the grounds which were urged before 
Judge Hart. He denied the government's motion to dismiss 
without prejudice, as set forth in his order. 

The government is renewing its motion to dismiss, 
which motion has been fully briefed in the records before 
Your Honor, and we will not now re-brief or re-argue that 
motion to dismiss unless Your Honor would like us to sub- 
mit a new brief on it. 
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THE COURT: And unless you think it is necessary. If 
you want to add anything to it you can. 

MR. NICHOLSON: Thank you, Your Honor. Your Honor, 
the second motion the government will make at this time is 
that the plaintiffs, that judgment be entered in behalf of the 
Comptroller of the Currency, on the grounds that the plain- 
tiffs have failed to prove their case. 

First of all, on the ground they have alleged no injury 
whatsoever. They have not offered a single shred of [321] 
evidence in this court that any of the plaintiffs have suffered 
any injury. They are asking this court for the extra ordinary 
relief of an injunction without showing Your Honor that they 
have been in any way injured, much less irreparably injured. 

The third motion that the government would make at this 
time, is that the plaintiffs own witnesses and own case shows 
that the area of location has some attributes of a community. 
And based on this we feel that the government is entitled to 
judgment based on the evidence now before this court. 

The government cannot strongly enough emphasize that 
the Court of Appeals has specifically laid out the standards, 
that this area have some attributes of a community. The 
Court of Appeals did not say the area of location had to be a 
community. They rejected this point. They merely said for 
purposes of the banking laws in New York, that area must 


have some attributes of a community. It can't be a corn 


field; you can't go put a bank out in a corn field. 


JA 103 


The government feels that the evidence is before the 
court now from the plaintiffs case establishes that this area 
does have some attributes of a community. And we would 
ask Your Honor to grant judgment in favor of the Comptrol- 
ler of the Currency at this time. 

[822] THE COURT: On the plaintiffs testimony? 

MR. NICHOLSON: Yes, Your Honor. 

THE COURT: Not on anything that you represent? 

MR. NICHOLSON: No, Your Honor. 

MR. BROWN: If Your Honor please, the intenvent re- 
spectfully moves for dismissal of the complaint of the three 
competitor banks in this suit before Your Honor on the pri- 


mary ground that they have failed to make out a case under 


the law. 
The Security Commercial Bank case that Your Honor 
decided which was upheld by the Supreme Court, made it clear 
that the rule in these cases is one of competitive equality be- 
tween the National Bank System and the State Bank System. 
The charge has been made that the Comptroller violated 
the law of New York, in granting to Tinker a branch in this 
area of location five years ago. There has been no showing 
whatever of any violation of law or of any abuse of discretion 
by the Comptroller. The State law of New York states that 
for banking purposes, a state bank may branch in any location 
that could be a village, and a village law prescribes that a 
village may be an incorporated village or an unincorporated 
village. And the law of New York states that any area, that 
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any area may become a village if it has more than 500 peo- 
ple, and if it has less than three square miles, regardless 
of what else is within that area. 

[323] The Court of Appeals that binds us has stated that 
before the Comptroller may put in a branch of a National 
Bank under that New York law, he must make a finding that 
the banking location area has some attributes of a commu- 
nity. 

The intervenor Tinker Bank respectfully submits, Your 
Honor, that the plaintiffs in an effort to preclude competition 
from the National Bank Branch, have taken the interpreta- 
tion from this opinion of the Court of Appeals that the Comp- 
troller must make a finding that the area of location consti- 
tutes or has all the attributes of a community. And we sub- 
mit that isn't what the decision says. What the decision says 
it must have some attributes of a community. 

Now the record of the Comptroller that is in evidence 
before Your Honor shows that within this area of location 
there are schools, a fire district building, stores, super— 
markets, a trading area; that this has attributes of a com- 
munity; it has almost three thousand people, it has almost a 
thousand homes, and that this evidence is sufficient to show 
that there was, if Your Honor please, a rational basis for the 
finding that this bank branch application met the requirements 
not only of the New York law, but of the interpretation of the 
Court of Appeals of the New York law in this very case. And 


that based on this, if Your Honor please, the plaintiffs have 
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failed to make a case that the Comptroller was arbitrary, 
capricious, abused his [324] discretion, or was illegal in 
approving the Tinker Branch. 
* * * 
[366] THE COURT: All right. The motion will be Ae 
nied, with the right to renew at the termination of all of the 

testimony. | 

MR. BROWN: If Your Honor please, the Intervenor- 
Defendant calls Mr. Cecil Hall to the stand. | 

THE COURT: All right. 

Thereupon, 

CECIL L. HALL 
was called as a witness for the Intervenor-Defendant and, 
being first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 
BY MR. BROWN: 


Q. Mr. Hall, would you please state your full ne A. 
Cecil L. Hall. : 


Q. And where do you live, sir? [367] A. Birchwood 
Avenue, Incorporated Village of Poquott, town of Brookhaven. 

Q. And would you tell the Court — 

THE COURT: Wait just a moment. 

MR. BROWN: Yes, Your Honor. : 

THE COURT: You better spell those. | 

THE WITNESS: Poquott, P-o-q-u-o-t-t, town of Brook- 
haven. | 
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BY MR. BROWN: 

Q. Would you tell the Court about where that is from the 
Incorporated Village of Patchogue? A. Itis approximately 
fifteen miles north of the Incorporated Village of Patchogue. 

Q. Now, what is your business, sir? A. Banking. 

Q. And what is your position? A. Chairman of the 
Board and chief operating officer. 

Q. How long have you been in the banking business? A. 
Almost twenty-five years. 

Q. How long were you president of the Tinker National 
Bank? [368] A. Twenty-four years. 

Q. Where is the main office? A. East Setauket, New 
York. 

Q. Is that an incorporated or unincorporated village? 
A. Unincorporated. 

Q. Are you familiar with the banking laws of the State 
of New York? A. Fairly well so. 

Q. Are you generally familiar with the National banking 
laws? A. Yes, sir. 

Q. Have you participated as an officer of Tinker in ap- 


plications for branches? A. Yes, I have. 
* 


[371] THE COURT: Mr. Hall, Mr. Brown had asked you 
when you made your application. You said in March of '62? 

THE WITNESS: Yes, March 15th, 1962. 

[372] THE COURT: March 15th? 


THE WITNESS: Yes. 
BY MR. BROWN: 
Q. Approved is the question. When was it approved? A. 
Approved June 15th, 1962. 
THE COURT: Oh, yes. 
MR. BROWN: All right. 
BY MR. BROWN: | 
Q. Was there notice of the approval? A. Yes. It was 
published in the Comptroller's Weekly Bulletin later on in 
June. I do not recall the exact date. 
Q. Now, were you in the Long Island community be- 
tween March 15 and June 15? A. Yes, Iwas. 
Q. Was any effort made, to your knowledge, to serve 


any papers on you with regard to your application between 
March 15 and June of 1962? A. None whatsoever. : 

Q. And your branch was opened on July 5? A. Yes. 

Q. Would you tell the Court when papers were 1845) 
served on you? A. August 3rd. 

Q. And that is 28 days after you opened? A. That is 
right. | 

Q. Now, Mr. Hall, would you tell the Court what area is 


comprised in the application and how you came to choose that 


area? 
* OKO 
THE WITNESS: The legal area is delineated on te map 
in red. 
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MR. BROWN: And for the record, this is Defendant's 
Exhibit 4 in evidence. 

[374] BY MR. BROWN: 

Q. Now, would you describe this area for the Court? 
What does this area comprise; what is it made up of? A. 
It is made up of homes. Today there are 125 separate busi- 
nesses, a fire department, a fire district, called the East 
Patchogue Fire District. 

Q. Just a minute. You heard Mr. Pelletreau testify 
with regard to a fire district serving the southern part of 
this area? A. Yes. 

Q. And did you hear him refer to it as the Patchogue 


Fire District? A. I heard him say that it was serviced by 


the Patchogue Fire District. 

Q@. And what is the name of the fire district that serves 
the southern part? A. Itis called the East Patchogue Fire 
District served by the Patchogue Fire Department. 

Q. Now, do you know how the incorporated Village of 
Patchogue came to provide that service in the name of the 
East Patchogue Fire District? A. No, I do not. 

Q. ‘And the northern half of this area is served [375] by 
a fire district? A. Yes, it is, the North Patchogue Fire De- 
partment. 

Q. And there is a building there? A. There is a build- 
ing and all the fire equipment necessary. 

Q. “Within the area of location? A. Within the area of 


location. 
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Q. Approximately how many people are there in this 
area? A. 3,300. | 
Q. How many residences are there, spprotmnately? A. 
950. | 
Q. How many commercial and industrial establish- 
| 


ments? 
THE COURT: You said 125, didn't you? | 
THE WITNESS: Yes, sir. | 

BY MR. BROWN: | 

Q. Does this area have a school? A. Yes, it does. 

Q. Do people within the area of location attend that 
school? A. Yes, they do. | 

Q. Is it a neighborhood school? [376] A. Yes, it is. 

Q. And is it part of the Union of Free School District 
No. 24? A. Yes. 

Q. And I ask you specifically, is it a school financed 
and controlled by the Incorporated Village of sea! 
A. No. 

Q. I ask you whether this area has a lawyer that some- 
one could use, in 1962? A. Yes. 

Q. And I ask you whether there are restaurants in this 
area. A. Yes, there are. | 
Q. Are there supermarkets? A. Two supermarkets. 
Q. Grocery stores? A. Several grocery stores. 

Q. Delicatessens? A. Yes. 
Q. Plumbing facilities? A. Yes. 
Q. Contracting? [377] A. Yes. 
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Q. Drugstores? A. Yes. 

Q. Bars and grills? A. Yes. 

Q. Is there a Polaski Social Club? A. Yes, there is. 

Q. ‘Do the people that are in the area of location con- 
sider themselves residents of the Incorporated Village of 


Patchogue, if you know? 

MR. HAWKE: Objection, Your Honor, no foundation for 
that question. 

THE COURT: Yes. 

BY MR. BROWN: 

Q. ‘Have you in the course of the past five years spent 
time in the unincorporated area set forth in red on this map? 
A. Yes, I have. 

Q. And have you talked to the citizens there from time 
to time? A. Yes. 

Q. People that live there? A. Yes. 

[378] Q. People that work there? A. Yes. 

Q. People that bank at the branch? A. Yes. 

Q. And in your — 

THE COURT: Wait just a moment. The Court would like 
to have you lay the foundation. 

MR. BROWN: Iam trying. 

THE COURT: For the people that use the bank. In other 
words, the Polaski Club is a Polish club? 

THE WITNESS: Yes, sir. 

THE COURT: Are they all from — 

THE WITNESS: They are not all from the area of loca- 
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tion. They come from various sections, but they meet in the 
area of location. 

THE COURT: And that is their headquarters? 

THE WITNESS: That is their headquarters. 

THE COURT: They have their dances? 

THE WITNESS: Yes, sir. 

THE COURT: And weddings and social events. 

THE COURT: That is right. 

THE COURT: Make a lot of noise? 

THE WITNESS: Yes. 

* * * 

[380] BY MR. BROWN: 

Q. Do the people in the unincorporated area outside of 
the Incorporated Village of Patchogue vote for the officials 
of the Incorporated Village of Patchogue? A. No. | 

Q. In the Tinker Bank Branch area, do they pay taxes 
to the Unincorporated Village of Patchogue? A. No. | 

Q. Is the boundary line between the Incorporated Vill- 
age of Patchogue and the Unincorporated Village of Patcho- 
gue or East Patchogue or whatever you want to call it, is 
that boundary distinct and can you tell where it runs? A. 
You can't by the eye. You would have to look [381] at a map. 


Q. And in looking at a map, does it run from the Bay 


straight north up Bay Avenue? A. Yes. 

Q. So that from the bay up to the first little turn toss. 
do you know what street that would be? A. It should be Main 
Street. 
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Q. Do you want to look at it? 

MR. HAWKE: We will stipulate that it is Main Street. 

THE WITNESS: There are two turns. Main Street is 
here. 

BY MR. BROWN: 

Q. And then what street does it go up? A. It goes to, 
generally, the undeveloped areas, not undeveloped, but where 
there is no road. It bisects, I believe, some homes. Some 
homes are in part of the village and some homes are in the 
unincorporated part of the village. 

Q@. Does the police that are employed by the incorpo- 
rated village, do they go into the Tinker Bank location area? 
A. No, they don't. 

[382] Q. Do the citizens that reside in the Tinker Bank 
Branch area have a garbage service provided by the Incor- 
porated Village? A. No, sir. 

Q. Do they have sewage facilities provided for them by 
the Incorporated Village? A. No, they don't. 

Q. Water? A. No. 

Q. Electricity? A. No. 

Q. Gas? A. No. 

Q. I ask you if a citizen moved into the Incorporated 
Village of Patchogue, after they lived there for a while, would 


they know that they are in the Incorporated Village of Patcho- 


gue? A. They would when the tax bill came around. 
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MR. HAWKE: Iam sorry. Would you repeat the ques- 


tion, please? | 

MR. BROWN: The question was, If a citizen moved into 
the Incorporated Village of Patchogue, would the citizen know 
it after a while? And he answered, yes, [383] he would, 

MR. HAWKE: I move to strike — : 

THE COURT: How would he know it? | 

THE WITNESS: He would receive a tax bill. 

THE COURT: That is right. That is what the Court un- 
derstood. | 

BY THE COURT: | 

Q. That is the only way he would know it? In other 


words, you already have explained to the Court that there is 
no line that will clear it up for you? Is that correct? A. 

That is right. 

Q. All right. Now, where is your bank? Point it pat. 
A. Right here. | 

Q. So far as the reporter is concerned, how are you 
distinguishing? A. The red line. It is on Main Street, 447 
feet east of the Incorporated Village of Patchogue. | 

Q. All right. Now where is Patchogue? A. ied 
is all through here. 

Q. And between Patchogue, which is the blue, how far 
east does it go, Patchogue? 

MR. BROWN: The Incorporated Village? 

[384] THE COURT: Yes, the Incorporated Village. 

THE WITNESS: It comes to the blue line here and the 
red line. | 


BY THE COURT: 

Q. Then this is all populated, is that correct? A. That 
is right. 

@. When I am speaking of this is all populated, that is 
east Patchogue upuntil a line of — A. The line of our area. 

Q. Of your area. A. It is all populated. 

Q. All right. And then to the east? A. It is also pop- 
ulated. 

Q. It is also populated? A. Not so extensively as this 
area and this area. 

Q. Yes. A. But it is all populated. 

@. All right. Now you have 125 businesses? A. Yes, 
sir. 

Q. You have 900 people? A. Yes, sir. 

MR. BROWN: No, Your Honor, 3,000 plus people. 

[385] BY THE COURT: 

Q. 3,000 plus people and 900 houses, is that correct? 
A. That is correct. 

Q. All right. Now, do you know, Mr. Hall, from your 


books how many of the people that reside within this terri- 


tory of the red and the blue are depositors in your bank? A. 
Yes, Ido. 

Q. About how many? A. Well,520 people have accounts 
with us. 

Q.| 520 people — A. — out of 950 homes. 

Q. Out of 950 homes? A. Yes. 


JA 115 


Q. And how many other people residing in the Incorpor- 


ated Village and the territory up to your line? A. We have 
1,000, 999 to be exact. | 


Q. All right. And then on the east, going to the east 


side. 
| 


* 4% 

[386] THE WITNESS: You were asking the number of 
homes to the east of the area of location that we serve, which 
are 143 people, not homes, 143 people in the homes. | 

BY THE COURT: 

Q. Depositors? [387] A. Depositors. 

Q@. Yes. A. Now it may seem a little low, the number 
we serve in east Patchogue, the area of our location, GBS de- 
positors in relation to 3,300 people, but — 

Q. There are a lot of minors and children? A. Right, 
sir. 

Q. Iconsider that. In other words, they will average 
what, four ina home? A. I would say four, approximately. 
maybe slightly less. 

Q. All right. 

BY MR. BROWN: | 

Q. Now, Mr. Hall, can you tell us as the president for 
many years of Tinker and now chairman of the Board, what 
type of banking service is provided by this branch here on 
Intervenor's Exhibit 4 in evidence? A. We provide all 
forms of banking. We have safe deposit boxes, two drive- 
in windows, a large parking area. | 
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Q. Whatelse? A. And every banking facility: savings 
accounts, savings certificates, loans of all types, mortgages, 
[388] home mortgages, commercial mortgages, automobile ae 
loans, personal loans, any facility the bank would need. We 
sell savings bonds, cashier's checks, moneyorders. 

Q@. Do people in the neighborhood of this area of loca- 
tion come into the bank and make use of it physically? A. 
Yes, they do. Some walk, .some are nearby, some drive. 
We have a very large parking lot with three entrances, one 
into the rear of the bank and an entrance on either side of 
the bank from Main Street. 

** 

[389] BY THE COURT: 

Q. And your assets are what? A. The assets are a 
little over six million dollars. 

@. Six million on deposit? A. Six million on deposit 
and six million on loans. Our deposits and loans balance off 


| 
well. We are not supposed to have so much in loans. 


Q. Iwas going to say, Can you do that? A. We supply 
it from the main office, sir, where we have excess funds. 

BY MR. BROWN: 

Q. When you started your branch in 1962 after approval 
by the Comptroller, when you started, you had no deposits, 
ign't that correct? [390] A. Well, we had a total of $200,000 
in deposits and loans in the overall area. I couldn't tell you 
exactly where they came from. 
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Q. Before you had the branch? A. Before we had the 
branch. | 
THE COURT: I don't follow it. 
BY MR. BROWN: 
Q. -Would you tell Judge Walsh, prior to July 5, 1962, 
did you have for Tinker National Bank accounts in the south 
shore area of Rocky Point to Bellport? A. Yes, we did. 
THE COURT: :In which branch? 
THE WITNESS: In the main office in East Setauket. 
BY MR. BROWN: 
Q. Now, in the first year, do you know how your deposits 


rose? A. I don't have the figures available, but Iam sure 
they were a million dollars total. 

Q. Now the deposits after five years of operation of the 
Tinker branch in the area of location, what are your deposits? 
A. Approximately six and a half million [391] dollars. They 
are growing at the rate of one and a half million dollars 
a year, Your Honor, for both deposits and loans. | 

I might say there are no public funds of any consequence. 
Out of six and a half million, there may be two hundred fifty 
thousand dollars of public funds. We have no school funds, 
primarily loans of small individuals and businesses. | 

* * *& 

[400] Q. Does the Tinker Branch provide banking serv- 
ices for any of the 100 commercial or industrial concerns 
within the area of — the unincorporated area of the Tinker 
Branch, outlined in red? A. Yes, we do. 
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Q. And I ask you whether the employees of some of the 
businesses in this area use the banking facilities? A. Yes, 
they do. We have a Ballerina Bra Shop or factory directly 
in back of us, and Wednesday is payday and these 45 girls 
pretty well take up the bank making deposits, Christmas 
Clubs and that sort of thing. But a number of people use it 
because of convenience. 

MR. HAWKE: Objection, Your Honor. Move to strike 
on the ground there is no foundation. The witness is testi- 
fying about what is in other peoples' minds. 

BY MR. BROWN: 

Q. Would you tell the Court what convenience the Tin- 
ker Branch provides for the neighborhood? A. Parking pri- 
marily, two drive-in windows, easy access to the bank from 
from two streets, Columbia on the north and Main Street on 
the south. We have two-and-a-half acres of property there. 

[401] Q. Now, I call your attention to the Peoples 
Branch thatis set forth justto the northof the unincorporated 


area of the Tinker Branch. Are you familiar with the area 


around that Peoples Branch? A. Yes, lam. 
* KOK 

[402] Q. Does the general area around the Peoples 
Branch have different characteristics than the area around 
the Tinker Branch? A. I would say there are fewer attri- 
butes of a community in the — 

MR. HAWKE: Your Honor — 

THE WITNESS: — in the Patchogue office than there 
are in ours. 
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MR. HAWKE: I object to the conclusury answer of the 
witness. | 

THE COURT: Your objection is sustained. 

* e+ 

[403] BY MR. BROWN: 

Q. Well, would you do this? Factually, would you | tell 
the Court what there is immediately around the Peoples 
Branch on Sunrise Highway to the north of the unincorporated 
Tinker Branch area? A, Well, there is a Floyd Bennett Dis- 
count House, a large discount house. It's a highway generally 
that is around — sort of an express dual highway, and there 
is several businesses along Sunrise Highway. | 

It has a number of homes, of course, but it does not in 
my opinion — I canvassed the area Sunday — it does not 
have the number of businesses that we have. 

[404] Q. Now, what is the Peoples Branch — 

THE COURT: Wait just a moment. 

I would like to have Mr. Hall explain. 

How do you happen to know that, Mr. Hall? 

THE WITNESS: Which question, sir? 

THE COURT: That they don't have as many businesses 
as you. | 

THE WITNESS: I canvassed the area Sunday, and pretty 
well counted them. 

THE COURT: The 125 businesses? : 

THE WITNESS: No. We have 125, sir, but they dont 
have that number. 
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THE COURT: Well, there is 125 in the entire area? 
THE WITNESS: Yes, sir. 

THE COURT: Well, how many do you have? 

THE WITNESS: 125; that's our area. 

THE COURT: You have all of them ? 

THE WITNESS: Yes, in the unincorporated area where 


our branch is located there are 125 businesses. There are 
not 125 businesses in the area where Peoples North Patcho- 
gue Branch is located. 

THE COURT: All right. 

[405] BY MR. BROWN: 

Q. And is the Peoples Branch referred to as the North 
Patchogue Branch? A. Yes, sir. 

MR. HAWKE: Referred to by whom, Your Honor ? 

MR. BROWN: Referred to by people in the area. 

MR. HAWKE: Well, Your Honor, that calls for a hear- 
say answer again. There is no evidence that this witness has 
made any study to determine what people in the area refer to 
this branch. 

MR. BROWN: May I ask another question? 

THE COURT: Yes. 

BY MR. BROWN: 

Q. Do the advertising people of this branch refer to this 
branch as the North Patchogue Branch? A. Yes, it does. 

MR. HAWKE: Your Honor, again I object to this. If the 
witness is going to testify as to what the advertising material 
shows, the best evidence of that is the advertising material 
itself. 


JA 121 

THE COURT: Well, Mr. Hall would know, wouldn't he? 

MR, BROWN: You don't deny it, do you? | 

[406] MR. HAWKE: I have no way of knowing, Mr. 
Brown. | 

THE WITNESS: May I answer that question? 

BY MR. BROWN: 

Q. Please. A. In the New York telephone directory, for 
Suffolk County, the North Patchogue Office of Peoples Branch 
is listed as 100 East Sunrise Highway, Patchogue, New York. 

MR. HAWKE: Your Honor, I am afraid Your Honor did 
not have a chance to rule on my objection. The witness has 
now said that the North Patchogue Branch is described as 
being in Patchogue. I am completely confused at this point. 

THE COURT: All right. Mr. Hall can clear it up. | 

THE WITNESS: It's listedas suchinthe New York Tele- 
phone Directory. 

BY MR. BROWN: 

Q. Listed as what? A. As the North Patchogue Office, 
100 East Sunrise Highway, Patchogue, New York. | 

Q. And there is a fire district within the area of loca- 
tion of the Tinker Branch, and what is that called? on] A. 
The North Patchogue Fire Department. 

Q. Now, I turn for a moment to Intervenor's Exhibit No. 
4 and I refer to the Island State Bank, one of the Plaintiff 
branches to the east of the Tinker Branch unincorporated 


area, and I ask you if you are familiar with the area around 
the Island State Branch? A. Yes, sir. 
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@. And that is a State Bank? A. A State Bank. 
Q. That was approved under the New York State Bank- 


ing Regulations? A. Yes, sir. 

Q. In 1959? A. Ibelieve so. 

Q. Now, does the area surrounding the Island State Bank 
differ in community attributes from the Tinker Branch area? 


A. No, sir, it does not. 

MR. HAWKE: Same objection as before, Your Honor. 
There has been no foundation for this witnesses knowledge 
of community attributes and a conclusury answer. 

MR. BROWN: Well, I will lay the foundation. [408] It 
will just take 2 moment. 

BY MR. BROWN: 

Q. What are the attributes of a community, Mr. Hall? 

A. As the record here will reveal, people, homes, busines- 
ses, a school or more, one church or more. These are not 
all — these are some of the attributes, not all of the attri- 
butes. Generally, civic organizations, or organizations where 
people meet and discuss their problems. 

Q. Now, I ask you, those are just some examples of-at- 
tributes? A. Some examples. 

Q. Around the Island State Bank to the east of the Tinker 
Branch unincorporated area, do you find more community at- 
tributes than you do around the Tinker Branch? A. No, sir. 
You don't have as many businesses and I question whether 
you have as many homes. It's only three-tenths of a mile ex- 
actly from the Tinker Branch, three-tenths of a mile east. 


Q. There is three-tenths of a mile petecen the Tinker 
Branch in its unincorporated area to the Island [409] State 
Branch outside that area? A. Yes, sir. 

Q. Within the area of the Tinker Branch, do you have a 
funeral parlor? A. Yes, sir. 

A furniture shop? A. I am not certain. 
Accountants? A. Yes, sir. 
Shoe service? A. Yes. 
Delicatessens? A. Yes. 
Laundromat? A. Yes, sir. 
Dry cleaning? A. Yes. 
Stationery store? A. Yes. 
. Electrical contractor? A. Yes. 

Plumber? A. Yes. 

[410] Q. Florist? A. Yes. 

Q. Two real estate offices? A. I know of one. 


Q. Travel agency? A. Yes. 
Q. Eight service stations? A. I didn't count them, sir. 
THE COURT: Mr. Brown — | 


MR. BROWN: Yes, Your Honor. | 
THE COURT: The Court would like to know from Mr. 
Hall, they are not confined to it — they don't serve — 
MR. BROWN: A very good point, Your Honor. | 
BY MR. BROWN: : 
Q. In connection with the service, your banking serv- 
ice provided by the Tinker — | 
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THE COURT: No. I mean the florist, the shoe shop, the 
gas stations, they don't serve only the people that live there? 

THE WITNESS: No, sir. They serve the surrounding 
areas. 

THE COURT: The surrounding areas? 

[411] THE WITNESS: Surrounding areas. 

THE COURT: They may serve people over in the dis- 
trict of the other bank? 

THE WITNESS: Yes. 

BY MR. BROWN: 

Q. Now, in the course of your banking career, does a 
bank — is it limited by law to serve only its legal area ap- 
proved by the banking authorities? A. No, sir. We would go 
broke if we did. 

Q. And is that true of banks in general? A. Yes, sir. 

Q. And is it true that the Union Savings Bank plaintiff 
has accounts throughout Long Island? A, Atleast throughout 
the Town of Brookhaven. 

Q. ‘And the Town of Brookhaven is how big? A. I'm 
sorry, strike that out. Throughout the western Suffolk 
County. | 

Q. ‘Western Suffolk County? A. They are the only sav- 
ings bank in western Suffolk County. 

Q. ‘So it has accounts that go beyond Eastport, beyond 
Blue Point or Medford? A. Yes. 

[412] Q. What about the Island State Bank, do its ac- 


counts go beyond the Incorporated Village of Patchogue, if 


you know? 
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MR. HAWKE: There has been no foundation of this wit- 
ness knowing anything about the Island State Bank accounts, 
Your Honor. | 

THE COURT: Do you have any knowledge of it? 

THE WITNESS: If I didn't know, Your Honor, I wouldn't 
be a good banker. They do go outside the area. 

BY MR. BROWN: | 

Q. And they go outside the area to the east, west and 
north? A. Yes, sir. 

Q. And now with regard to Peoples, the Peoples Bank, 
do its accounts go beyond the incorporated village to the 


west? A. Yes, they do. 


Q@. And to the north of Long Island? A. Yes, they do. 
Q. And to the east of Long Island? A. Yes, sir. | 


Q. So that if Tinker Branch's accounts go outside [413] 
the legal area, that wouldn't be any different than any other 
bank? A. No, it would not. 

Q. One final line and I am finished with Mr. Hall for r the 
moment. 

Mr. Hall, an issue has been raised here with regard to 
civic organizations. i 

Has the Tinker Branch a building that it used to have its 
bank in before it built its new building? A. Yes. 

Q. Has that been empty for a time? A. It's been vacant 
since January, 1966. 

Q. Have you made some use of that building, if you 
know? A. We are willing to rent it free of charge to any 


civic organizations. 
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Q. Have you made it available to anyone? A. Yes. 

@. Recently? A. I believe somebody is going to use it 
now. I don't recall the organization. 

Q. Is it the Daughters of Israel that will use that; is that 
correct? [414] A. That's correct. 

@. And you have been officially informed of that as the 
Chairman of the Board? A. Yes. 

Q. And that has your approval? A. Yes, sir. 

Q. Within the Tinker Branch itself do you have meet- 
ings from time to time of the St. Charles Auxiliary? A. 
Yes, sir. We have a large hall in the basement we have pro- 
vided for organizations, any organizations are entitled to use 
it. We furnish them with a key. We have a 75 seating capa- 
city, a refrigerator, tables, kitchen, so this is free for the 
evenings and afternoons to any organization. 

Q. Do you have meetings from time to time of the At- 
lantic Republican Club at the Tinker Branch Community 
Room?!’ A. Yes, sir. That is the East Patchogue Atlantic 
Republican Club. 

@. Oh, itis? A. Yes, sir. 

Q. Do you have meetings of a unit of the Brookhaven 
Memorial Hospital here at this Community Room? [415] A. 
Yes, we do. 

Q. And do they meet regularly? A. I couldn't say how 
often they meet. 

Q.| Now, I ask you about the Garden Club. 
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Were you here when Mr. Weeks testified yesterday? A. 
Yes, I was. 

Q. To your knowledge, does the Garden Club, represent- 
ing Patchogue and Fast Patchogue, does it meet at the Tinker 
Branch from time to time? A. Yes, sir. | 

Q. Iask you with regard to the East Patchogue Civic 
Association, does this organization meet at the Tinker 
Branch Office from time to time? A. Yes. | 

@. Do the Patchogue Letter Carriers of East Patchogue 
and Patchogue, do they meet at the Tinker Branch? A. Yes, 
they do. | 

kk 
[416] CROSS EXAMINATION : 


BY MR. NICHOLSON: 

Q. Mr. Hall, you testified during your direct exam- 
ination concerning some of the conveniences which your 
branch offered to its customers. 

[417] Would you compare the difference, if any, between 
the conveniences, for lack of a better word, that your branch 
offers to residents of the area of location, compared to the 
conveniences offered by the banks within the Incorporated 
Village of Patchogue? A, I'd say the principal convenience 
is one of traffic. It's difficult to travel to Main Street and go 
to the rear of the two banks on Main Street, two commercial 
banks, and make deposits. | 


It's much more easy for these people to walk to us or 
drive to our office because of the great facility of parking. 
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Q@. Were you present yesterday during the testimony of 
Mr. Pelletreau? A. Yes, sir. 

Q@. Do you remember a statement that Mr. Pelletreau 
made that — if I may use the map — that no one has ever 
referred to the area west of Swann River as being East Pat- 
chogue? A. Yes, I did. 

Q. To your knowledge, is there any business or com— 


mercial establishment located west of Swann River that says 


it is located in East Patchogue or calls itself an [418] East 


Patchogue facility? A. I could not answer that. 

Q. Do you happen to know the name that is given to the 
Island State Branch Bank which is west of the Swann River? 
A. Yes, sir. 

Q. What name is that bank given? A. The East Patch- 
ogue Office. 

Q. It is called the East Patchogue Office? A. Yes, sir. 

Q. ‘And it is definitely west of the Swann River on this 
map? A. Yes, it is. 

* 

[420] BY MR. HAWKE: 

Q. ‘Mr. Hall, prior to your application for the branch in 
question in this case you had a survey made; is that correct? 
A. Yes, sir. 

[421] @. And that survey reported to you that Patchogue 
and Rocky Point were the two best possible branch locations 
for Tinker in Brookhaven Township; is that correct? A. 
That's correct. 


Q. Now, did that study differentiate between the Incor- 
porated Village of Patchogue and the area in which the branch 
was ultimately located? A. Yes, it did. 

Q. As far as the desirability of a location, did it differ- 
entiate? A. Will you restate that question? | 

Q. My question is whether your survey made a distine- 
tion insofar as desirability of location of a branch was con- 
cerned between the Incorporated Village of Patchogue and the 
area immediately outside. A. Yes. We had no choice. We 
could not go into the incorporated area. 

Q. That is not my question. My question is, did your 
survey make a distinction? A. The survey did make a dis- 
tinction. 

Q. That survey is in evidence, Mr. Hall. | 

I want to ask you to show me where in that [422] survey 
a distinction was made. 

May the record reflect thatI have handed the witness De- 
fendant's Exhibit No. 1, in evidence? A. ITamin error. It 
does not show exactly whether it was in the incorporated area 
or the unincorporated area. 


Q. That's right. The survey just said Patchogue rhs 
the area in which branch location was recommended, didn't 
it? A. You're right. : 

@. And you subsequently concluded as a matter of law 


you couldn't go into the incorporated area? A. I didn't ‘sub- 


sequently conclude, I knew it all the time. : 
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Q. You did know that? A. Oh, yes. 

Q. If the law hadn't prohibited you from going inside 
Patchogue that would have been where you wanted to locate 
this branch, isn't that correct? A. We could not have gone 


into Patchogue at all unless it were not an incorporated vil- 
lage. 
Q. Mr. Hall, that is not my question. My question was 


if the law had not prohibited you from going [423] inside the 
Incorporated Village of Patchogue that is where you would 
have preferred to go, is it not? 

MR. BROWN: Iobject. Calling for a conclusion of law. 

MR. HAWKE: I am asking the witness to assume, Your 
Honor. 

THE COURT: Wait a second, counsel. He stated that 
he knew that he couldn't go in. 

MR. BROWN: Is there anything wrong with that? 

THE COURT: Now, whether he says that he would have 
liked to have gone in is immaterial, if he already knew that 
he couldn't go in. 

MR. HAWKE: Your Honor, with all respect, Your Honor, 
I submit that we have shown by Mr. Hall's deposition, and I 
wish to re-affirm now that Mr. Hall's real intention was to 
serve the Incorporated Village of Patchogue primarily, and 
that had he not been barred by this technicality in the law he 
would have chosen to locate in downtown Patchogue. 

J think it goes to the very heart of this case, Your Honor, 
what this application was really all about. 
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MR. BROWN: If that is the heart of the ease, [424] Your 
Honor, there isn't any case. We object to the question as 
calling for a conclusion of law and being hypothetical. : 
MR. HAWKE: There is nothing wrong with a hypotheti- 
cal question, Your Honor. 
THE COURT: All right. 
THE WITNESS: May I answer that my own way? 
THE COURT: Yes, you can answer it. 
THE WITNESS: Of 100 percent of our depositors 60 per- 
cent are out of the incorporated village. | 
* Ok 
[427] BY MR. HAWKE: | 
Q. Mr. Hall, I will restate the question again. | 
Had you not been barred by law in 1962, would you have 
preferred to locate your branch inside the Incorporated Vill- 
age of Patchogue? A. Yes. 


Q. Now, Mr. Hall, you stated on your direct testimony 


that the eastern village boundary of the Incorporated Village 
of Patchogue runs through some homes; is that correct? AS 
I believe so. It certainly looks to me from Main Street. 

Q. Do you know where it crosses Main Street? a I be- 
lieve it's Lakeland Avenue. 

Q. Is there a building on Main Street known as the Em 
ployment Security Building? A. I am not sure. 

Q. Do you know whether or not the village line ac- 
tually bisects a building actually located on Main Street? 
A. No, sir, I do not know. 


Q. Thank you. 

Now, Mr. Hall, Mr. Brown in referring to the [428] area 
of location used the phrase the unincorporated village of Pat- 
chogue or East Patchogue, whichever you want to call it. 

Let me ask you first, does the area bounded in red, the 
area of ldécation, have any name that applies only to that area? 
A. No, sir. 

Q. Is there, to your knowledge, any commonly accepted 
community identification of this area that applies to this area 
only? A. Not to my knowledge. 

Q. Now, Mr. Hall, what do you want to call the area of 
location? Do you want to call it East Patchogue or Patcho- 
gue, or just what? A. In our application to the Comptroller, 
it is the unincorporated village of Patchogue. 

Q. Do I take it it is not then in your view East Patcho- 
gue? A. Yes, sir. It is not East Patchogue. 

Q. It is not East Patchogue? A. Itis referred to as 
East Patchogue, but I personally do not consider it as East 
Patchogue. 

Q. I thought you just finished testifying, [429] Mr. Hall, 
the area is not commonly referred to as anything. A. Well, 
it has been referred to as East Patchogue quite often. There 
is an East Patchogue Fire District, for example. 

Q. Has the area bounded in red in and of itself been 
referred to by any specific name? A. No, sir. 


Q. And you do not designate it yourself as East Patcho- 


ogue; is that correct? A. That's correct. 
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Q. Mr. Hall, who is Mr. Charles Dominy? A. He was 
the former Supervisor of the Town of Brookhaven. : 

Q. Did you, with your application to the Comptroller 
for this branch, submit an affidavit from Mr. Dominy? A. 
Yes. It's required by law. | 

Q. Did you see that affidavit before it was submitted? 
A. Yes, I did. 

Q. Was that affidavit correct to the best of your knowl- 
edge? [430] A. I don't recall the affidavit, sir. It was five 
years ago. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. . 
marked for identification. | 

(Thereupon, Dominy Affidavit was marked Plaintiff's 
Exhibit No. 16, for identification.) | 

BY MR. HAWKE: | 

Q. Mr. Hall, I show you Plaintiff's Exhibit 16 for identi- 
fication, and ask if that is the affidavit that you submitted to 
the Comptroller with your application from Mr. Dominy? 

A. It looks like the application — or the affidavit, Mr. 
Hawke. | 

Q. And the map attached to the affidavit is the map 

that was submitted with your application? A. I believe it 
| 
was. 


MR. BROWN: No objection, if you represent it is what 
you say. : 
MR. HAWKE: Iso represent. Thank you, Mr. Brown, 
and I so represent it and ask that it be received in evidence. 
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THE COURT: All right. It will be received [431] with- 
out objection. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 16, 
marked in evidence. 
(Plaintiff's Exhibit No. 16, received in evidence.) 
BY MR. HAWKE: 


Q. Now, Mr. Hall, Mr. Dominy's affidavit was submitted 
for the purpose of describing the boundaries of the area of 


location, was it not? A. Yes, it was. 

Q. Now, will you read to the Court the first four lines 
of Mr. Dominy's affidavit? A. Charles R. Dominy, being 
duly sworn, deposes and says that he is the Supervisor of the 
Town of Brookhaven, that within the unincorporated area ly- 
ing east of the Incorporated Village of Patchogue and west 
of the unincorporatd village of East Patchogue there exists 
the section of the unincorporated area of the Town of Brook- 
haven bounded on the north by Franklin Avenue — 

Q. That is all I wish you to read, Mr. Hall. 

Mr. Dominy clearly stated, did he not, Mr. Hall, the 
area of location lay to the west of the unincorporated vill- 
age of East Patchogue; is that not correct? [432] A. That 
is what the affidavit says. 

Q. Now, I direct your attention to the map that was sub- 
mitted with the affidavit. 

Is there an area designated on that map as East Patcho- 
gue? A. No, there is not. Yes, there is, Fast Patchogue. 
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Q. Isnotthe western boundary of East Patchogue on that 
map Swann River? A. Yes. 

Q. Thank you, Mr. Hall. 

Now, Mr. Hall, after this case was remanded to the Dis- 
trict Court certain information was submitted to the Comp- 
troller of the Currency pursuant to an order of Judge Hart; 
you were aware of that, weren't you? A. Yes, sir. | 

Q. Did you see any of the material that was submitted 
to the Comptroller of the Currency at that time? A. From 
the Intervenor ? | 

Q. Yes. A. Yes, I did. 

Q. Did you approve it all? [433] A. I believe I aid. 

Q. Is it all accurate to the best of your knowledge? A 
To the best of my knowledge. | 

Q. Let me ask you first — 

THE COURT: I think before we begin this, you will 
probably be sometime on that, won't you? There is more 
than one question? : 
MR. HAWKE: Yes, Your Honor. 

THE COURT: All right. We will take a few incase! 
(Brief recess taken, following which Court reconvened.) 
THE COURT: All right, gentlemen. | 
Thereupon, 


CECIL C. HALL 


resumed the witness stand and testified further as follows: 


CROSS EXAMINATION (Resumed) 


BY MR. HAWKE: 

Q. Mr. Hall, you testified that you do not consider the 
area of location to be East Patchogue. What do you consider 
to be the western boundary of East Patchogue? [434] A. The 
incorporated village of East Patchogue. 

Q. Well, I didn't understand there was an incorporated 
village of East Patchogue, but the community known as East 


Patchogue. A. The western boundary, I'm not sure what it 


is, sir. 

Q. Would you consider Swann Creek to be the western 
boundary of the community of East Patchogue? A. I would 
say on the map we just looked at, Charles Dominy's affidavit, 
the western boundary was the line of our location. I want to 
correct that. The western boundary is the incorporated vill- 
age of Patchogue, according to that affidavit. 

If you would like to re-present it, I will show you what I 
mean. 

Q. Well, Mr. Hall, you answered a question that was not 
the one that Lasked. My question was, what you considered 
to be the western boundary of East Patchogue. A. I have no 
consideration whatever in the matter. 

Q. You told me you did not consider the location? A. 
That's right. 

Q. Take a look at Mr. Dominy's affidavit, No. 16, [435] 
and tell me whether it is not the fact that Mr. Dominy de- 
scribed the area of location in his affidavit as being west of 
the village of East Patchogue; is that not the fact? 
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I call your attention to the last words on line 3, and be- 
ginning of line 4. Doesn't Mr. Dominy say that the area of 
location lies west of the unincorporated village of East Pat- 
chogue? A. It does. Mr. Dominy is using a map of the 
Town of Brookhaven, and East Patchogue is printed on this 
map. Our line is in there, but the East Patchogue runs from 
the village line, from the village line to directly east. Where 
it ends I do not know. | 

But the East Patchogue area — this is just one map of 
the Town of Brookhaven. The line has no effect on the East 
Patchogue area. : 


Q. My question was whether Mr. Dominy's affidavit 
stated — 
MR. BROWN: If Your Honor please, could the witnes: 


be allowed to finish? 
MR. HAWKE: Certainly. 
MR. BROWN: Is he finished? 
THE WITNESS: I am finished, to this extent: [436] This 
is a regular Town of Brookhaven map of which I am familiar. 


We used it many times. The only thing that divides East Pat- 
chogue from the easterly line of the Incorporated Village of 
Patchogue is a line we have drawn there. Without the line on 
a blank map, East Patchogue would start from the easterly 
village of Patchogue and run directly east. | 
Q. You testified Mr. Dominy's affidavit was ea 
didn't you? A. I did. 


Q. Are you now disagreeing with Mr. Dominy's affi - 
| 
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davit? A. I believe he is in error in that statement. 

Q.' You are testifying now the affidavit you submitted 
to the Comptroller is incorrect; is that correct? A. In- 
accurate to that minor detail. 

Q. You disagree then with the town Supervisor of the 
Town of Brookhaven that the area of location lies to the west 
of the unincorporated village of East Patchogue; is that right? 
A. We have maintained steadily that it lies to the east of the 
incorporated village line. 

[437] Q. Mr. Hall, my question is whether you disagree 
with Mr. Dominy that the area of location — A. I do. 

Q. — lies to the west of East Patchogue. 

THE COURT: He said that he did. 

BY MR. HAWKE: 

Q. So the affidavit that you submitted to the Comptroller 
of the Currency was not correct in your view; is that right? 
A. It has a minor error. 

Q. And are you withdrawing your earlier testimony, Mr. 


Hall, that you do not consider the area of location to be East 


Patchogue? A. No, sir, Iam not withdrawing that. These 
are two different things. 

Q. Iunderstood your testimony just now that East Pat- 
chogue ran all the way up to the incorporated village line. 
A. According to this map. 

Q. Iam asking your opinion, Mr. Hall. A. I mean, we 
are in the Incorporated Village of Patchogue. 

Q. And not in East Patchogue? [438] A. Not in East 
Patchogue. 
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Q. Iam asking you what the boundary of: East Patcho- 


gue is. A. I do not know. 

Q. It's Swann River, isn't it? A. I do not know. 

Q. Now, Mr. Hall, have you ever referred to the area 
of location as being East Patchogue? A. I may have, but 
usually we do not. On our stationery and advertising every- 
thing is Patchogue, New York. We don't use the word unin- 
corporated area, it's just Patchogue, New York, all our'ad- 
vertising. Our Post Office address was not used in the Post 
Office correct. I did check the telephone directory, but gen- 
erally speaking, we call it Patchogue, New York. There has 
never been any deviation from that. 

Q. You wouldn't consciously represent your branch was 
in East Patchogue for the purposes of this case, would you? 
A. No, I would not do that. It's not East Patchogue. 

Q. I want to call your attention to Defendant's No. 1, for 
identification, the Administrative file. I [439] want to refer 
you to page 105 and 106, the affidavit executed by you on Oc- 
tober 22, 1964, and ask you if that was in fact an affidavit that 
you executed? A. Yes; it is an affidavit I executed, and I did 
use the word, as I see, East Patchogue Branch. 

Q. Mr. Hall, please don't anticipate my questions, if 
you don't mind. A. Save you time, counsel. 

Q. Was this affidavit submittedtothe Comptroller of the 
Currency? A. I believe it was. 

Q. Did you actually draft that affidavit or was it drafted 
by your attorney? A. I believe it was drafted by the attor- 
neys. ! 
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Q. And did that affidavit refer to the location of your 
branch as East Patchogue? A. Yes, it does. 

Q. You disagree with that, don't you? A. Yes. 

Q. Would you say the same thing about the affidavit ex- 
ecuted by you on November 2nd, 1964, which appears at page 
107 of the Administrative file? A. Yes. 

[440] Q. That was prepared by your attorney? A. Yes. 

Q. And you disagree with the representation there that 
your branch is in East Patchogue? A. Yes. 

Q. Mr. Hall, you gave some figures earlier in response 
to questions from the Court about the number of account 
holders that you have in the various areas that we are con- 
cerned with. 

What type of account were you referring to? A. Demand 
deposits, time deposits only; no Christmas Clubs or things of 
that sort. 


Q. In other words, when you stated that you have 520 ac- 


counts from the area of location, you were speaking of de- 
mand deposits and time deposits? A. That's right. 

Q@. And the same would be true for the 1000 accounts 
within the incorporated village? A. That's right. 

@. And the same would be true for the 143 accounts that 
are held by persons having residences to the east of the area 
of location? A. Yes. 

[441] Q. Mr. Hall, do you have the dollar balances of 
those accounts as of some recent date? A. Yes, Ido. 

Q.| Would you state — first, as of what date? A. April 
30, 1967. 
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Q. Would you state what the total dollar balance is of the 
520 accounts heldfrom within the area oflocation? A. $502, - 
113. Percentage representing 7.7 percent of the total de- 
posits of the branch. | 

Q. Thank you, Mr. Hall. I am going to ask these ques- 
tions , and I appreciate your help, but please don't anticipate 
me. : 
Now, will you give the dollar balances of the 999 accounts 
held within the incorporated village? A. $2,081,779. : 

Q. Now, what percentage of the total deposits of ie 
branch is that? A. 32.1 percent. : 

@. Now, how about the 143 accounts to the east of the 
area of location? A. I will have to calculate that. It won't 
take but a moment. : 

[442] $118,626. | 

Q. What percentage of the total is that? A. I didn't cal- 
culate the percentage, sir. : 

@. Do you have the total demand and time deposits in 
the branch? A. Yes. I can give you the all others if you 
like, sir. 

Q. If you have one figure for the overall total. A. Yes, 
$6 ,495,093. 

Q. And what is the total number of accounts? A. 4, 138. 

* Ok 

[448] @. Mr. Hall, I understand your testimony to be 

that Tinker has a room in its branch office on Main Street that 


that it permits community organizations to use; is that cor- 


rect? A. Yes, sir. | 
| 
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Q. Now, do you restrict the use of that room to organi- 
zations that are located within the area of location? A. No, 
no. Some of the organizations come from the Village of Pat- 
chogue, the Incorporated Village. 

Q. Do most of them come from the incorporated vill- 
age? [449] A. I'd say yes. 

Q. As a matter of fact, Mr. Hall, there aren't any 
organizations whose interest or jurisdiction relates solely to 
the area of location, are there? A. Well, East Patchogue 
Civic Association would. 

Q. Solely to the area bounded in red? A. No, that's not 
so; it probably would go further east also. 

Q. Would they go further east as the area you con- 
sidered to be East Patchogue? A. I imagine so. 

Q.' I don't have too many more questions. Mr. Hall. 


You stated that the southern portion of the area of loca- 


tion had fire service of its own; is that correct? A. No,1 
did not. I said they have the East Patchogue Fire District. 

Q. Now, do you know what area the East Patchogue Fire 
District covers? A. I believe it's south — I have it here, 
sir. The boundaries of the East Patchogue Fire District are 
as follows: West, east side of Bay Avenue. 

Q. What would be the village line? [450] A. The west 
side of Bay Avenue is the Incorporated Village of Patchogue, 
north, Long Island Railroad tracks; east, Roe Avenue, about 


one mile from Bay Avenue. 
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Q. I'm sorry, what is that? A. Roe; R-o-e Avenue, 


about one mile from Bay, and south, by the Great South Bay. 

Q. Is Roe Avenue east or west of Swann Creek? A. I 
imagine it would be — I'm not sure, sir. I won't answer 
that. | 

Q. Would it refresh your recollection, Mr. Hall, that 
Roe Avenue is the second or third street east of Swann 
Creek? A. No, I am not positive of that. I don't recall. 

Q. But it is clear, is it not, Mr. Hall, that the East Pat- 
chogue Fire District is not limited to territory falling within 
what you described as the area of location? A. No, it is not. 

Q. And, incidentally, your branch is not in the area that 
is served by the East Patchogue Fire District, is e A. 
That's right. 

Q. Now, you testified that the area, that portion of the 
area of location north of the railroad tracks is [451] served 
by the North Patchogue Fire Department; is that correct? 

A. That's correct. 

Q. Now, the North Patchogue Fire Department serves 
a far greater area than just the northern area of location, 
isn't that right? A. Yes. | 

Q. How great an area, do you know? A. I don't \ajow 
the lines, but it serves well north, up to close to Medford, I 
believe, but don't hold me to it. | 

Q. You testified, Mr. Hall, that the school located in 
the area of location is attended by children living within the 
area of location; is that correct? A. Yes. , 
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Q. Is it also attended by children living outside the area 
of location? A. Yes. 

@. Mr. Hall, do you know of any single community or 
municipal service of any sort that is provided solely in and 


for the area of location? A. No,I donot. But that's true 


of all areas. 

MR. HAWKE: Your Honor, if I may have just [452] one 
moment I think I may be able to wrap this up. 

THE COURT: All right. 

(Pause.) 

BY MR. HAWKE: 

Q. One final question, Mr. Hall: 

Are there any banking services that the Tinker Branch 
provides that the commercial banks located within the Incor- 
porated Village of Patchogue do not provide? A. No, sir. 

MR. HAWKE: No further questions. 

THE DEPUTY CLERK: Intervenor-Defendant's Exhibit 
No. 5, marked for identification. 

(Thereupon, newspaper clipping was marked Intervenor- 
Defendant's Exhibit No. 5, for identification.) 


REDIRECT EXAMINATION 


BY MR. BROWN: 

Q. Mr. Hall, Mr. Hawke asked you about an affidavit you 
submitted in which you referred to the Tinker Branch east of 
the Incorporated Village of Patchogue in the affidavit as the 
East Patchogue Branch? A. Yes. 
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[453] Q. Was that reference in your affidavit to indicate 
its location outside the Incorporated Village of Patchogue? 
A. Yes, it was. 

Q. And was it used for convenience? A. Yes, it was. 

Q. You have heard testimony here in this case from the 
Plaintiff's witnesses and from Plaintiff's counsel that East 
Patchogue, the unincorporated area of East Patchogue is east 


of the Swann River, and I am showing from Intervenor-De- 


fendant's No. 4, the Swann River going up; you have == 
that testimony? A. Yes, I have. | 

Q. Now, I ask you, sir, is the Island State Branch to the 
west of Swann River? A. Yes, it is. 

Q. And have you heard Plaintiff Island State Bank res 
to its branch to the west of Swann River as the East Patcho- 
gue Branch? A. That's the name of the branch. aay do 
refer to it as the East Patchogue Branch. 

Q. Even though it is to the west of Swann River? A. 
Yes. 

[454] ©. And that is the Plaintiff's own branch? A 
That's right. 

Q. I show you Defendant's Exhibit No. 5 for identifica 
tion, and I ask you if you can identify that. A. Yes. | 

MR. BROWN: Any objection ? 

MR. HAWKE: No objection. 


MR. BROWN: Offer it, if Your Honor please. | 
THE COURT: All right. It will be received without ob- 


jection. | 
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THE DEPUTY CLERK: Intervenor-Defendant's Exhibit 
No. 5, marked in evidence. 

(Thereupon, Intervenor-Defendant's Exhibit No. 5, was 
received in evidence.) 

MR. BROWN: If Your Honor please, very briefly, this 
is from'THE LONG ISLAND ADVANCE, an advertisement, 
Home mortgage loans, stop dreaming about a home of your 
own, you can finance your home on a home loan from us. 
And it's Island State Bank. And on the right-hand corner: 
E. Patchogue Office, 468 East Main Street? 

THE WITNESS: That's what the ad says. 

[455] BY MR. BROWN: i 

Q. Have you seen a number of ads from Island State Bank 
where they refer to themselves as the East Patchogue 
Branch? A. Yes, I have. 

* KK 

Q. The fire district serving the southern part of the 
area of location, does that fire district go up to the borders 
of the Incorporated Village of Patchogue? A. Yes. 

Q. And is that referred to as the East Patchogue Fire 
District? A. Yes, it is. 

KK 


[463] RECROSS EXAMINATION 


BY MR. HAWKE: 
* 


[465] Q. Is it your testimony that Island State consist- 


ently refers to its office on East Main Street as its East 
Patchogue Branch? A. Yes. 


@. Mr. Hall, I show you Plaintiff's Exhibit 17 for identi- 
ification and ask you if you can identify it? A. It's a Suffolk 
County Telephone Directory. | 
MR. HAWKE: May I have this moved into evidence, Your 
Honor? 

THE COURT: Yes, you can. 

(Plaintiff Exhibit No. 17 was received in evidence.) 

MR. HAWKE: Thank you. 

THE COURT: I am getting a little bit confused. You are 
introducing evidence now. | 

MR. HAWKE: This is just to contradict a statement that 
he made on cross examination, Your Honor. 

THE COURT: Is it rebuttal? 

MR. HAWKE: This is recross. 


THE COURT: The record is going to be very mixed up 


on this. 
MR. HAWKE: This is my last question, Your Honor. 
[466] THE COURT: All right. | 
BY MR. HAWKE: 

Q. Mr. Hall this is the 1966-1967 Suffolk Telephone Di- 
rectory, is that right? A. Yes. 

Q. Irefer you to page 482 and ask you if it is not true 
that there is an advertisement for the Island State Bank 
in which its East Main Street Office is designated as a 
Patchogue branch? A. May I turn to another page, sir? 

Q. Answer my question, please. A. This is referred to 
as the Patchogue Branch, 468 Main Street. 
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MR. HAWKE: I have no further questions. 

THE WITNESS: I would like to add — 

MR. HAWKE: Mr. Hall — 

THE COURT: Wait just a moment. 

MR. HAWKE: You have answered my question. If coun- 
sel wants to take it up on redirect. 

MR. BROWN: May he finish his answer. That's all I 
ask, and I have no questions other than permitting him to fi- 


nish his answer. 
MR. HAWKE: Your Honor, he finished his answer to 
[467] my question. He was volunteering something additionally. 


THE COURT: The Court will allow him to finish his an- 
swer. 

THE WITNESS: I believe you will find in the alpha- 
betical index, it is listed as East Patchogue. 

BY MR. HAWKE: 

Q. ‘That's not an advertisement, is it, Mr. Hall? My 
question related to advertising. A. That's the post office 
address. 

Q. Do you know that as a fact, Mr. Hall, that that is a 
post office address? A. I have the clippings from my own 
directory on the table over there. 

Q. | Did you hear the testimony yesterday of Mr. Weeks, 
the former postmaster? A. Yes, I did. 

Q. Did you hear Mr. Weeks testify that the postal ad- 
dress of all of that area from the eastern border of the in- 
corporated village to Swann Creek had a Patchogue post of- 
fice address? A. That's right. 
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Q. Do you have reason to disagree with Mr. Weeks? A. 
No, I do not. , 

[468] MR. HAWKE: No further questions, Your Honor. 

MR. BROWN: No further questions, Your Honor. 

THE COURT: Mr. Hall, how long have you been in this 
territory? 

THE WITNESS: Five years, sir. 

THE COURT: Now, looking at that entire map, the entire 
map — | 

THE WITNESS: Yes. : 

THE COURT: Is that populated? 

THE WITNESS: The entire area is fairly well pop- 
ulated, sir. There is not much vacant land. 

THE COURT: Do they have churches? 

THE WITNESS: Yes, they do. 

THE COURT: Do they have schools? 

THE WITNESS: Schools. 

THE COURT: Do they have organizations? 

THE WITNESS: Yes, sir. 

THE COURT: That is the entire territory? 

THE WITNESS: Yes, Your Honor. 

THE COURT: All right. You may step down. 

(Witness excused.) 

MR. BROWN: Defendant intervenor calls Frederick 
Tilney, if Your Honor please. 

[469] THE COURT: All right. | 

Thereupon, | 
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FREDERICK TILNEY 


was called as a witness for the Intervenor Defendant and, 
having been first duly sworn, was examined and testified as 


follows: 


DIRECT EXAMINATION 


BY MR. BROWN: 

Q. Mr. Tilney, would you state your full name. A. 
Frederick Tilney. 

Q. Where do you live? A. Center Island, Oyster Bay, 
Nassau County, New York. 

Q.' In 1962 did you have a part in the Bpniication for a 
branch of the Tinker National Bank that is located on Inter- 
venor's 4 in evidence? A. I did. 

Q. In what capacity did you act, Mr. Tilney? A. Lam 
the president of a governmental statistical corporation and 
in charge of its general operations and supervise the work 
of its employees. 

Q. Now,atthe time that you made the investigation were 


you and your family stockholders inthe Tinker National Bank? 
[470] A. Yes, we were. 

Q. Are you and your family stockholders in the Tinker 
Bank at the present time? A. We are. 

Q. Didyou cause a study tobe made of the area delineated 


in red in Intervenor's 4 in evidence ? 


MR. HAWKE: May I have the question repeated. 
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(The question was read by the reporter.) - 
A. I did. 

Q. What was the nature of your study? A. The study 
was based on the desire of the Tinker National Bank to file 
an application for a branch in the southerly portion of the 
Town of Brookhaven in an area permitted by existing state 
statutes. 3 | 

Q. Did you supervise the employees that made this 
study? A, I did. : 

Q. Are you familiar with the Tinker Bank area your- 
self? A. The area outlined in red you refer to? 

Q. Yes. A. The area that Mr. Dominy's affidavit cov- 
ered, yes. 

Q. Did your study indicate the number of people that 
lived in this area at the time? A. It did. A detailed house 
count was taken. The ages of the houses were measured. 
The caliber and the earnings of [471] the populace was esti- 
mated. And all of the commercial units were counted and 


evaluated as to number of employees and probable gross vol- 


ume of sales. 

Q. Was the results of your investigation submitted to 
the Comptroller of the Currency in connection with and as 
part of the application? A, It was. | 

Q. Is that type of study done in the noraml course in 
bank branching in the Comptroller's office? A. It is ze 
quired by regulation. | 

Q. Could you briefly state to Judge Walsh what: ‘your 
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findings were that were submitted to the Comptroller in con- 
nection with the application pursuant to law? A. Our find- 
ings were that within the area outlined in red and attested to 
in Mr. Dominy's application as being an area which could be 
constituted into a village under the state statutes of New 
York; that there were sufficient people to warrant the es- 
tablishment of a branch office in the public interest. 

Q. Did your report indicate the number of residents in 
the area? A. It did. 

Q. What was that number? [472] A. 990 residential 
units. 

Q. Did it indicate as a result of your study what the 
value of those properties were within the area of location? 
A. It arrived at an average of approximately $17,200 per 
dwelling unit. 

Q. Did your study determine the number of people that 
were within the area of location applied for? A. We esti- 
mated the number of people in each unit. We did not take a 
detailed house census house by house. We used the normal 
standard for an area of its age and time of 3.5 persons per 
residential dwelling unit. 

Q. How many people did you determine were living with- 


in the area of location east of the incorporated village of 
Patchogue? A. East of the incorporated village of Patcho- 
gue and west of the unincorporated village of East Patchogue, 
as stated in Mr. Dominy's affidavit, there were 3,234. 

Q. Now, did your study indicate and did your report so 
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many more attributes of a community than miany actual in- 
corporated villages. 

Q. Where did you say you live, Mr. Tilney? A. Center 
Island, Oyster Bay. 

Q. Is Center Island an incorporated village? A. very 
definitely. 

Q. Would you tell Judge Walsh what are the attributes 
of a community in the incorporated Village of Center Is- 
land? : 

MR. HAWKE: Your Honor, I object to this. Center Is- 
land has got nothing to do with this case. | 

THE COURT: Yes. Why don't you ask the witness 
whether the entire map has the elements of a community, the 
entire map. : 

MR. BROWN: Yes, sir. | 

THE COURT: Are you familiar with the entire map? 

THE WITNESS: I am, sir. | 

BY MR. BROWN: | 

Q. Do you see on the map here where there is the Island 
State Branch? A. Yes. 

[477] Q. Tothe eastofthe Tinker area of location. bys 
the area around the Island State Branch have the attributes 
of a community? A. Definitely. 

Q. I show you the Peoples Branch to the north of the 
Tinker Branch area. Does the area around the Peoples 


Branch have some attributes of a community? A. It has 


most of the attributes of a community. Not to the extent, 
however, that the area outlined in red does. | 
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many more attributes of a community than niany actual in- 


corporated villages. 
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the area around the Island State Branch have the attributes 
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Q. I show you the Peoples Branch to the north of the 
Tinker Branch area. Does the area around the Peoples 
Branch have some attributes of a community? A. It has 
most of the attributes of a community. Not to the extent, 
however, that the area outlined in red does. 
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Q. I show you on Defendant's 4 for identification, are 
you able to see that, Mr. Tilney, this area here? A. Yes. 

" Q. It's the upper lefthand corner. Does that area have 
some attributes of a community? A. Well now, you are 
showing me an area there that is nothing but trees if I 
remember my old army map reading and open land. 

Q. Does that have some attributes of a community? A. 
I would say as taken at that time it did not, no. 
Q. I show you to the left of a development on the edge of 


the map an area, and I ask you if this area in here has attri- 


butes of a community? A. As on the date of that map, no. It 
is quite [478] apparently trees. 

Q. Now, I show you the incorporated village of Patcho- 
gue outlined in blue on this map. Does this have some attri- 
butes of a community? A. It has all the attributes of a com- 
munity. It is one of our oldest villages. 

Q. Now, are you familiar with how an area becomes a 
village under New York law? A. Yes, lam. 

* * OK 

[479] @. Do you know approximately when the incorpo- 
rated villate of Patchogue was incorporated? A. It was years 
and years ago. I wouldn't have the slightest idea what year it 
was, but I could look it up. It has been there for 40 years that 
I remember because I have driven through it. 

Q. Do you know whether the incorporated village of Pat- 
chogue has increased its size by annexation since its first 
incorporation? A. I know of one annexation where it did in- 


crease, yes, sir, recently. 


JA 157 


Q. Now, do you know, has any effort been made to your 
knowledge by the incorporated village of Patchogue to annex 
_ the area outlined in red, the Tinker Bank Branch unincorpo- 
rated area? A. I have no knowledge. 
kk 


[483] CROSS EXAMINATION 


BY MR. HAWKE: | 

Q. Mr. Tilney, what percentage of Tinker stock did you 
hold in 1962 when you prepared this study? A. I would say 
about 10 percent. 

Q. What percentage do you own now? A. Less than two. 

Q. Now, you testified that you caused a study to be 
made of the area outlined in red. Is that correct? A. After 


following it with a base study of the entire Town of Brook- 
haven. | 


Q. Whenwasthat study ofthe entire Town of Brookhaven 
made? A. 1961. 


Q. What did you conclude about Patchogue in that sthdy 
[484] as an area for a possible branch by Tinker? A. Well, 
we divided the entire town and the old community of Brook- 
haven into trading areas. The basic principle of bank branch- 
ing is to establish offices in the best possible trading areas, 
and this is one of the basic requirements of the statistical 
control of branch applications. | 

The Patchogue area including East Patchogue, Medford 
and all the surrounding portions of the village was one of the 
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areas. We followed the outline of the school districts. In 
some instances we took several school districts and merged 
them together where there was small population. In others 


we took a single district. 


In this particular case we took Union Free School Dis- 


trict No. 24 of the Town of Brookhaven which is the Patcho- 
gue-Medford School District. 

Q. Now, was it one conclusion of your study that the 
Patchogue trading area was a highly desirable site for a 
branch location for Tinker? A. It was one of five desir- 
able sites. 

@. Well, is it not true that Rocky Point and Patchogue 
were considered by you to be the two most desirable sites ? 
A. At that time they were. 

Q. Just so the record is clear, when we are talking 
[485] about the Patchogue trading area, we are talking about 
the Patchogue-Medford School District; is that correct? A. 
That would be correct. 

@. Mr. Tilney, did you have anything to do with the ac- 
tual delineation of the area of location? A. Yes. With our 
chief analyst, I analyzed the area. We considered the ex- 
isting statutes. 

Q. I'm sorry — A. With the advice of counsel. 

Q. Mr. Tilney, I'm going to try to get all of this out of 
you, but I prefer to do it on a question by question basis, if 
you don't mind. A. Very well. 

Q. I take it the answer to the question whether you had 
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anything to do with the delineation of the area of location is 
Yes? A. Itis yes. | 


| 
Q. Now, what was the primary purpose you had in mind 


when you delineated the area of location? | 

MR. BROWN: If your Honor please, the purpose in mind 
has nothing to do with the issue before the Court. It is not 
material or relevant. | 

MR. HAWKE: Your Honor, this is the very area we are 
[486] talking about. I want to find out why he delineated it. 

THE COURT: The objection is overruled. We Seeaty 
know the answer. 

THE WITNESS: I should answer now? 

THE COURT: You may answer the question. 

THE WITNESS: I may, sir? 

THE COURT: Yes. 
A. The reason that we delineated the area was to create what 
would be a normal type of village community that would not 
be a gerrymandered unwieldy geographical description. | 

BY MR. HAWKE: | 

Q. Isn't it true, Mr. Tilney, that your real purpose in 
delineating this area was to circumscribe an area that was 
not more than three square miles and had at least 500 peo- 
ple? A. No. We didn't even try to come close to three 
square miles. That area that you see on the map there is 
32,280,000 square feet. 

Q. My question is, was it your purpose — A. Well, 
would like to explain this. There was a basic reason for this. 
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Q. Let me make sure you have the question straight. A. 
Yes, I think I have to finish. I am testifying. 

Q. ‘You may finish your answer and you may testify 
about [487] your thoughts, Mr. Tilney, but I want to make 
sure that you have the question in your mind because you 


were not answering my question. My question was whether 


— A. If you will rephrase the question, I will see whether 
I can answer it. 

Q. Thank you. The question is: Was it not your pri- 
mary purpose to delineate an area that had not more than 
three square miles, whatever amount less it had, and at least 
500 people? A. This you have to do. 

Q. That was your primary purpose in delineating this 
area? A. But at the same time that would have a reasonable 
resemblance to a community and one that could be viable and 
could be created into a village. 

Q. Good. Now, did you conduct any survey of the in- 
dividuals living in the area delineated in red? A. No. I had 
that done by members of our staff. 

Q. When I say you, I mean you and your staff. A. I di- 
rected it, yes. 

Q. You actually conducted a person to person survey, 2 
house to survey? A. Person to person in the business 
establishments. [488] As to the homes, we merely counted 
the homes and estimated the ages of the buildings to de- 


termine the age of the community. 
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Q. Did you conduct any survey to determine among the 


residents of the area of location whether they considered that 
to be a community separate from the incorporated village of 
Patchogue? A. Yes, we did that to this extent: One of our 
personnel lived only a few miles away from the area and was 
of a similar ethnic origin to the people who occupied the Po- 
lish Hall and had a number of friends in the community. ‘He 
developed that information for us. : 

Q. Did he conduct what you considered to be a scienti- 
fic survey? A. No, it was definitely not scientific. It was a 
general discussion type thing with the people that he knew. 

Q. You didn't conduct any survey but one of your em- 
ployees talked to some of his friends? A. People that : 
knew. | 

Q. Mr. Tilney, you testified on direct that one of your 
conclusions were that there were a sufficient number of 
people in the area of location to warrant the establishment 
of a branch in the public interest. Is that correct? A. 
That is correct. | 

[489] Q. Did you mean by that testimony, Mr. Tilney, 
to state that there were enough people within the area of lo- 
cation to support a branch economically? A. I did. | 

Q. Did you have anything to do with the drawing of the 
primary service area for that branch? A. I did at a later 
date, yes, sir. It was drawn first by our staff and then later 
there was some questions by the Comptroller's personnel. 
They wanted us to expand it. I felt that it wasn't necessary 
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but they insisted that it be expanded. I feel that the area 
that we had originally was quite sufficient to accommodate 


the community and to establish a branch within the eco- 


nomic unit. 

Q. What was the primary trading area as it was orig- 
inally delineated? A. It was more to the east and did not 
include any part of the Village of Patchogue. They said that 
some part of the Village of Patchogue would come in. Ap- 
parently this is correct on the basis of the figures that we 
heard from Mr. Hall today. Also, the figures that we had 
estimated for the growth of the branch, I think, have been 
somewhat warped by actual events, if I might make this ob- 
servation. It is in the record. 

[490] Q. Well, Mr. Tilney, lam not interested in your 
observations. I am interested in your answers to my ques— 
tions, frankly. My question — 

THE COURT: Wait just a moment. Just refer to the 
Court if there is any problem between you and the witness. 

MR. HAWKE: I beg your pardon, Your Honor. 

BY MR. HAWKE: 

Q@. Mr. Tilney, is it not true that when the primary 
service area for this branch was originally delineated, the 
western boundary of that primary service area was the Pat- 
chogue village line just 400 feet away from the branch site? 
A. Correct. 

Q. What is your definition of a "primary service area"? 
A. A'primary service area as generally defined is an area 
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that would be divided by a line half-way between two compe- 
ting institutions. But to be particularly fair in the situation 


where home office protection might be considered, I felt that 
we should not consider anything except beyond the village 


boundary. 

Q. Isee. So the "primary service area" as you define 
it has no necessary relation to where the bank's business will 
actually come from? A, No. And I think we can observe that 
from Mr. Hall's [491] testimony as to the wide dispersion of 
business beyond all of the area that you asked him in cross- 
examination of him today. You brought out a lot of very good 
information. 

Q@. Thank you. And a heavy concentration of business in 
the incorporated village of Patchogue, too? A. Thati is cor- 
rect, there is bound to be. 

Q. Now, Mr. Tilney, you have testified about your opin 
ion on the attributes of a community. Is there to your know]- 
edge anybody that considers the area outlined in red in and 
of itself to be a separate community? A. According to the 
conversations with the people who were members of the Po- 
lish Hall, they felt that they were a community. | 

Q. I'm talking about the area outlined in red. A. Yes, 
that would be the community. | 

Q. And they made reference to the area outlined in red 
by metes and bounds? A. Well, in a general way, what 
country people who watched their greenhouses become de- 
velopments think they remember where they were born, 


where they live. 
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Q. I'm talking about the area bounded in red, not the 
general area, Mr. Tilney. [492] A. I'm talking about the 
area bounded in red. 

Q. And I am asking you specifically with respect to the 
area bounded in red with reference to these specific bound- 
aries whether there is anybody who considers that to be the 
outlines of a separate community from the incorporate vill- 


lage of Patchogue? A. I would say very definitely. 


Q. These are the people you just described? A. Yes. 


I refreshed my memory on this just yesterday. The man 
who did the work for me had retired and he called me. He 
had just'come up from Florida, and I asked him specifically 
again to refresh my memory as to what he had done. 

Q. What did you ask him? A. I said, "Do you feel that 
the people in that area felt that there was a community 
there?" And he said, "Definitely, Mr. Tilney." 

Q. How did you describe the community? A. The out- 
line that he had worked with. It was his figures, the count 
on the map. 

Q. Oh, this is one of your employees? A. One of my 
former employees. 

MR. HAWKE: Your Honor, I have no further questions. 

May l ask that Plaintiff's Exhibit No. 17 be received [493] 
in evidence. I believe this was overlooked in the previous 
testimony. 

THE COURT: Plaintiff's Exhibit No. 17 marked in evi- 


dence, without objection. 
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MR. BROWN: May we approach the bench, Your Honor. 

(Bench conference not reported.) | 

MR. BROWN: If Your Honor please, the intervenor calls 
Mrs. Rose Marie Morgan to the stand. 

THE COURT: All right. You may step down. 

(Witness excused.) 

Thereupon, 


ROSE MARIE MORGAN 


was called as a witness on behalf of the intervenor defend- 
ant and, having been first duly sworn, was examined and tes- 
tified as follows: 


DIRECT EXAMINATION 


BY MR. BROWN: i 
Q. Mrs. Morgan, would you please state your full 
name. A. Rose Marie Morgan. 


THE COURT: Keepyour voice upsowe canall me you. 
THE WITNESS: Rose Marie Morgan. | 
BY MR, BROWN: 

[494] @. Mrs. Morgan, where do you live? A. 363 
Grove Avenue, Patchogue. 


@. Have you ever seen me before today? A. No. 

Q. Just when you came into the court room? A. Yes. 

Q. Now, Mrs. Morgan, do you live in the incorporated 
village of Patchogue? A. No,I don't. Bay Avenue, one side 
of Bay Avenue is the village and the other side of Bay Ave- 
nue is Brookhaven town. I pay my taxes to Brookhaven town. 
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Q. You don't vote in the incorporated village of Patch- 
ogue? A. No. 

Q. ‘And you don't pay taxes to the incorporated village 
of Patchogue? A. No. 

Q. Would you tell the Court what happened at your 
house last night. I want to locate your house on the map. 
We have a photographic map here, Mrs. Morgan. I wonder 
whether you would be able to come down here and indicate 
whereabouts you have your house. Could you do that. 


(Witness leaves stand and goes to blackboard.) 


[495] Here is Patchogue. Here is the bay. Here is the 
Tinker Branch here on Main Street. This is Main Street run- 
ning along here. Can you see all right? A. I think this 
might be Grove Avenue here; I'm not sure; and if this is 
Grove Avenue here — no, this must be Grove. That's 
water. 

Q. It looks like a little pond there. A. I live right on 
Swann Creek. I really — 

Q. How far away are you from the Tinker Branch? A. 
A couple of blocks down. Well, off Main Street would be Bay 
Avenue and the next street would be Grove, and then I'm 
about a mile south. 

. Q. I see. You are within this area outlined in red on 
this exhibit? A. Yes. 

Q. Could you take the stand again. 

Now, would you tell Judge Walsh what happened at your 
house last night? A. I had a card party for 75 ladies, my 
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TOPS Club that I belong to — Take Off Pounds Sensibly. 
MR. HAWKE: I'm sorry. I didn't hear that. 
MR. BROWN: She said "Take Off Pounds Sensibly.” 
BY MR, BROWN: 
[496] Q. Is that sort of a group, an organization? A. 
Yes, it is a world-wide organization. 
Q. Does this group meet at your house from time to 


time? A. Once ina while for special occasions. 


Q. How many ladies came to your house last ute A. 


Seventy-five. 

Q. What did you do at your house? A. Well, they all 
went down to the play room and the card tables were all set 
up and they all played cards and we took chances on a sweep- 
stakes table and everybody went home with a lot of prizes. 

Q. Did you raise some money for your organization? A. 
Yes, almost $200. | 

Q. Could you speak up a little louder. 

THE COURT: She said almost $200. 

BY MR. BROWN: 

Q. Now, did most of these ladies live in your nelghbor- 
hood? A. Well, about ten of them live right on my block and 
then on Bay Avenue some live, and quite a few of them live 
in the direct area. Some live in Medford and some live in 
Farmingdale and some live in Bayport. | 

MR. BROWN: Could this be marked as intervenor’ 's 
[497] next exhibit. 

BY MR. BROWN: 
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Q. How long have you lived in this area outlined in red? 
A. Six years. 

MR. HAWKE: I'm sorry. 

THE COURT: She said six years. 

BY MR. BROWN: 

Q. You are a housewife, are you not? A. Yes. 

Q. Does your husband work in the area? A. My hus- 
band works a few feet away from my house. He has his busi- 
ness on our property. 

Q. What is your husband's business, Mrs. Morgan? A. 
Well, it's Morgan Company. He is a manufacturer of flag 
poles. He ships them out throughout the United States. He 
paints and repairs smokestacks, water tanks and things like 
that. 

THE DEPUTY CLERK: Intervenor Defendant's Exhibit 
No. 7 marked for identification. 

(ntervenor Exhibit No. 7 was marked for identification.) 

BY MR. BROWN: 

Q. I show you Defendant's Exhibit 7 for identification 
[498] and I ask you if you can tell the Court what thatis? A. 
That's the Tinker National Bank in Patchogue. 


Q. Is this in the area of location outlined in red? A. 


Yes, it is. 
MR. HAWKE: No objection. 
BY MR. BROWN: 
Q. ‘And is this located outside of the incorporated village 
of Patchogue? A. Yes, it is. 
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MR. BROWN: If Your Honor please. 

THE COURT: All right. Any objection? 

MR. HAWKE: No objection. 

(ntervenor Exhibit No. 7 was received in evidence.) | 
BY MR. BROWN: 2 


Q. Now, Mrs. Morgan, does your family use the Tinker 
Branch Bank? A. Yes, my husband uses it for all of his 
business accounts. We have our personal account there. | My 


children all have their accounts there. 
Q. Were you one of the first depositors? A. Iwas the 
first. 

Q. When it first opened on July 5, 1962? [499] A. No. 
On January 14, it was a year ago January 14, the new bank. 

Q. The new building? A. Yes, the new building. The 
other building, I was the 568th one. 

Q. Isee. Tell the Court in your own words, Mrs. os 
gan, where do you shop? A. Well, Hill's Super Market. | 

Q. Now, where is Hill's Super Market? A. It's in this 
particular area; it is on Main Street right opposite Grove 
Avenue. | 

Q. Is it within the aréa of location of the Tinker Branch? 
A. Yes, it is. | 

Q. Where do you have your car serviced? A. Barry 
Brothers. 

Q. Is that within the area of location? A. Yes, it is. 

Q. Do you got to a drug store in the area? A. Well, 
it is the C&W, right next door to where the old Tinker Bank 
was. 
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Q. Is that within the area of location? A. Yes, it is. 

[500] Q. Do you sometimes with your husband and your 
children have some recreation by going to the movies? A. 
The Plaza Theatre. 

Q. Where is that located? A. In this area. 

Q. Is it nearby your home? A. Well, it's within walk- 
ing distance. 

Q. Do you and your family patronize a luncheonette cal- 
led the Plaza Restaurant? A. I go there andI also go to An- 
gelo's Italian Restaurant which is in the area, also. 

Q.' Is the Plaza Restaurant in this area? A. Yes, itis. 

Q. Do your children use the neighborhood stores? A. 
Well, there is a delicatessin that my daughter goes to the 
store for me which is in this area. There are two or three 
of them. 

Q. Do you use a laundry in the area of location? A. 
Yes, Blue Point Laundry. 


Q. Do you — forgive me — do you use a beauty parlor 


in the area of location? A. Yes. 

Q. What do you use? [501] A. Andre's. 

Q. How about getting your shoes repaired for your fam- 
ily? A. Yes. 

@. Where? Phil and Teddy's? A. Yes, it is right on 
the other side of the barber shop. 

Q. Is there a barber shop in the area of location, too? 
[A. Yes.] 

Q. Is that the barber shop your husband uses? A. Yes. 
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Q. Do you have some social life in the area, Mrs. | 
Morgan? A. Well, yes, we have get-togethers at my home 
and we have friends and neighbors homes we will get to- 
gether and we play cards or do different things. | 

Q. You mentioned the TOPS Club that you had a party 
at your house last night for 75 ladies. Are you a member of 
any other group that meets from time to time in the area? 


A. In this particular area? 
Q. Yes. A. No. I belong to the Moose which is in the 
incorporated village of Patchogue. | 
Q. Do you go to the incorporated village from time 
[502] time? A. Yes. | 
Q. Now, you used to go to the incorporated village | 
bank, did you not? A. Well, yes. 
Q. Where did you go? A. Just before Tinker had 
opened in my area I went to Peoples Bank. They are open on 
Friday nights and sometimes I would get my family's supper 
and I would just get down there and the bank would be locked 
and I would be stuck with my husband's check all weekend. 
Q. Now, what happens? A. I also have an account in 
Union Savings Bank, but it is more convenient for me to bank 
right in my own area. : 


Q. Is it more convenient for your husband? A. on, yes, 
it is. 

Q. Does your home receive any services of any = 
from the incorporated village of Patchogue such as sewer- 
age? A. No. | 


JA 172 


MR. HAWKE: Your Honor — withdraw that. 
MR. BROWN Your witness. 


CROSS EXAMINATION 


BY MR. HAWKE: 

[503] Q. What did the 75 people of your TOPS Club have 
to eat last night, Mrs. Morgan? I'm sorry. Withdraw that. 
A. That's all right. Sandwiches, cake and coffee. We also 
had fresh fruit. 

Q. You said that a number of people in your TOPS Club 
came from Patchogue? A. That's right, yes, the majority 
of them came from Patchogue. 

Q. Out of the 75, how many would you say came from 
Patchogue? A. In all of Patchogue? 

Q. What did you mean when you said Patchogue? A. 


Well, I mean I know in my particular area, on my street 


alone there is 10 members; on Bay Avenue, there are six. 
But in all, the majority of them come from East Patchogue. 

Q. But you said a majority of them came from all of 
Patchogue? A. Well, yes, all of Patchogue. 

Q. What did you mean when you said all of Patchogue? 
A. Well, that would be from Patchogue — what's the next 
town — Blue Point, to the next one after that is Bellport — 
right? Say to Swann River? [504] A. I'm not sure, Swann 


Creek — I live on Swann Creek. 
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Q. Do you live down here on Swann Creek? A. My, 
property is on Grove Avenue and I go all the way back 
to Swann Creek; my property line on the original deed goes 
right to the center of Swann Creek. 

Q. Isee. A. My husband has his office there, he has 
his shop there and I have two houses on there, 

Q. When Mr. Brown asked you what your address was 
right at the beginning, you said Patchogue. You consider 
yourself to live in Patchogue? A. 363 Grove Avenue, Pat- 
chogue. | 

Q. You consider yourself living in Patchogue, don't pore 
A. Yes. | 

Q. What do you consider downtown to be? A, Do you 
mean like the village? | 

Q. Yes. A. Well, actually it is from one side of Bay 
Avenue over, but I consider it from, say, like about Rider 
Avenue, right where Sears is. That is actually where the 
majority of the stores for the village are. 

Q. Is that down near the location of the Peoples Bank 
and the Island State Bank? [505] A. Yes, in that area. 

Q. You consider that area to generally be downtown, 
wouldn't you? A. Yes. That would be like the valese-: what 
you call the village. 

Q. Like the village. Where do you go to church? I am 


not asking for your denomination. I'm just asking where it 


is. A. In the Patchogue village area. 
Q. In the downtown area? A. Yes. 


Q. Where do your children go to school? A. Bay Ave- 
nue School. 

Q. Is that inside the incorporated village? A. Yes, the 
other side. 

THE COURT: I didn't hear that. The what? 

THE WITNESS: It is on the other side of Bay Avenue. 
It would be the incorporated village, I guess. 

THE COURT: Is it within the red? 

THE WITNESS: No. It is just right on the line. 

THE COURT: I see. 

BY MR. HAWKE: 

Q.' Mrs. Morgan, you see this outline in red here on this 
exhibit, do you not? [506] A. Yes. 

Q. Do you know that area pretty well? A. Well, looking 
at the map, I really don't know what it is. 

Q. Let me ask you this — A. If you ask me about 
streets, then maybe I could tell you better. 

Q.' You live on Swann Creek? A. Yes. 

Q. Are you generally familiar with the area from Swann 
Creek over to the incorporated village line? A. Incor- 
porated village line? That would be the next steet over. 


Right? The incorporated village line would be Bay Avenue 
wouldn't it? 


* * * 


[513] MR. NICHOLSON: Your Honor, I would also at 
this time like to renew to move for summary judgment on 
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behalf of the Comptroller of the Currency based on the ad- 
ministrative file which is before Your Honor, which as you 
know is our position, the only evidence Your Honor should 
consider. | 
MR. BROWN: If Your Honor please, the intervenor re- 
spectfully rests its case and moves for a dismissal of the 
complaint on the grounds heretofore expressed. | 
THE COURT: All right. Both of these motions will be 


denied. 


[Filed August 15, 1967] 
MEMORANDUM 
The extended history of this litigation until June 25, 1964, — 


is best recalled in The Union Savings Bank of Patchogue, et 
al. v. James L. Saxon, et al., 335 F.2d 718 (1964). Subse- 
quent to the decision of the Court of Appeals in that case, 


the plaintiffs renewed their motion for summary judgment 


and the defendants renewed their motion to dismiss. By 
Order dated February 25, 1965, the District Court denied 


both motions, and 


_ “Further Ordered, that within ninety (90) days 
from the date of this Order, the parties to 
this action may submit to the Comptroller 
additional information pertaining to the ques—- 
tion of whether the area in which the interve- 
nor's branch office is located, as that area 
was delineated by the intervenor, in the appli- 
cation involved in this case, is a ‘village’ 
within the standards laid down by the United 
States Court of Appeals for the District of 
Columbia Circuit in The Union Savings Bank 
of Patchogue, et al. v. James J. Saxon, et al., 
No. 18,145, June 25, 1964,... Further Or- 
dered . . . that no hearing is required to be 
held or oral testimony taken in connection 
therewith ..... Further Ordered that, with- 
in thirty (30) days after the end of the ninety 
(90) day period hereinabove provided for sub- 
mission of additional information to the Comp- 
troller, the Comptroller shall reconsider Tink- 
er's application to establish a branch in East 
Patchogue, make a redetermination thereon, 
and notify this Court and all parties to this 
action of said redetermination; .... .". 
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Pursuant to the above Order plaintiffs and intervenor, 
Tinker National Bank, submitted additional evidence to the 
defendant Comptroller. On June 14, 1965, the Comptroller 
made a redetermination that 'The application of Tinker | Na- 
tional Bank for a branch in East Patchogue should be and is 
hereby approved. "Answers were filed by intervenor on 
March 3, 1966 and by the Comptroller on March 4, 1966, 

This case is now before the Court on plaintiffs' com- 
plaint for a declaratory judgment and a permanent injunc- 
tion against the operation of the branch office of The Tinker 
Deere Bank in the unincorporated area known as Patcho- 
gue. — 


The National Bank Act, Title 12, U.S.C., Section 36(c) 


establishes the criteria used by the Comptroller of the Cur- 
rency in authorizing the location of national bank branches. 
It provides in part: 


"A national banking association may, with the 
approval of the Comptroller of the Currency, 
establish and operate new branches ...... 
(2) at any point within the State in which said 
association is situated, if such establishment 
and operation are at the time authorized to . 
State banks by the statute law of the State in 
question by language specifically granting such 
authority affirmatively and not merely by im- 
plication or recognition, ... .". 


Ithe Court proceeds de novo in light of the Court of aoe 
peals' decision suggesting ‘that a substantial problem was 
created when the Comptroller held no hearings. See Trial 
Transcript, Vol. 1, pages 19-22, May 23, 1967; also 5 v. S.C. 
Sec. 706 (21) (F). 
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Section 105 of the New York Banking Law provides in 
part: 

". ... (B) a bank or trust company may open 
and occupy a branch office or branch offices 
in any city or village located in the bank dis- 
trict in which is located its principal office, 

. . . provided in no event shall a branch be 
opened and occupied pursuant to this para- 
graph (b) in a city or village. .... in which 
is located the principal office of another bank, 
trust company or national banking associa- 


"4, The term 'village' as used in this section 
shall mean either an incorporated or an unin- 
corporated village." 


As counsel for all parties indicate, the critical question 
for resolution is the meaning of the term "village." The 
Court of Appeals clearly pointed out that a perfunctory, bar- 
ren meaning is not what the New York Legislature intended. 
The Court stated: 


"We are of the opinion that the Comptrol- 
ler, in choosing to define 'unincorporated vil- 
lage' as any unincorporated area possessed 
merely of the minimum geographic and popu- 
lation requirements for incorporation under 
Section 2 of the Village Law, has ignored en- 
tirely the usual and customary meaning of the 
word 'village'.""2 


Plaintiffs argue that the panel on appeal has implied that 
"village" is to be defined as a community separate and dis- 


2 Union Savings Bank of Patchogue v. Saxon, supra, page 
722. 
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tinct from nearby surrounding areas. They contend that while 
an area must possess more than mere separateness, such as 
private dwelling homes, population, businesses, public facili- 
ties, parks, playgrounds, schools, local community clubs, 
etc., separateness is one of the fundamental prerequisites. 
In other words, while some other, but not specific attributes 


must be present, the characteristic of distinctness must in 


every instance be present. 


Defendant contends that the only requirements is that 
some attributes of a community exist in the area of location 
of the branch, and finds support in the following statement of 
the Court of Appeals: 


"we feel that if the court's opinion indicates 
anything on the point, it suggests that an 'un- 
incorporated village’ would be an area posses- 
sed of some attributes of community life or 
interest... ."3 


This Court is bound by the obvious implications of the 
opinion of the Court above. That Court has indicated that the 
Comptroller has used an unrealistic definition of , village" 
It has stated: | 


. re 
" ",...In the absurd extreme, a boundary 
could be drawn around a sufficiently large 
apartment house and meet the not-more-than- 
three-square-miles-nor-less—than-500-peo- 
ple prerequisite for incorporation. Moreover, 
| 
Stpid, page 723. The Court of Appeals was here refer- 


ring to State Bank of Kenmore v. Bell, 96 N.Y.S. 2d 851, af- 
f'd 277 App. Div. 924, 98 N.Y.S. 2d 493 (1950). 


JA 180 


adoption of the Comptroller's interpretation 
would permit, if not promote, the gerryman- 
dering of boundaries for purposes of branch 
bank applications. For example, an applicant 
for a national bank branch could arbitrarily de- 
lineate boundaries within a larger unincorpo- 
rated area which included the requisite three 
‘square miles or less and having more than 
500 population. Following a grant of that ap- 
plication, the boundaries delineationed would 
have no further significance. Consequently, 

a subsequent applicant for a branch could like- 
wise draw another arbitrary boundary in the 
same general area, perhaps greatly overlap- 
ping what had been the arga used by the ear- 
lier applicant, and so on." 


Footnote 6 of that opinion reiterates that for the pur- 
poses of authorizing national branch offices under section 36 
(c) of the National Bank Law and section 105 of the New York 
Banking Law, a village must have an identity separate and 
distinct from surrounding areas. 

This Court is of the opinion that the Court of Appeals 
has affirmatively rejected the contention of defendant and in- 
tervenor that an area must have only "some attributes of a 
community," those attributes not by necessity including sep- 
arateness and distinctness. Had the Court been of the opin- 
ion that it is not a prerequisite that an area have some type 
of mutual community connection within itself, it is highly 
unlikely they would have so profoundly condemned the gerry- 


Did, page 722. 
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mandering of boundaries and required independent signt- 
ficance of areas of location. | 

This Court is then required to view the evidence intro- 
duced at trial in light of the physical requirement of not 
more than three square miles and not less than 500 popula- 
tion, including some attributes of a community, including 
separateness and distinctness. 

The evidence presented by all parties clearly deinon 
strates that the area of location has many attributes of a 
community, and it is conceded to be less than three square 
miles and more than 500 population. There are business es- 
tablishments, such as barber shops, factories, supermarkets 
and grocery stores, a lawyer, a real estate office, and a 
travel agency. Thereis also an elementary school within the 
delineated area. Fire protection is provided for the southern 
area of location by the Patchogue Fire Department which 
also protects the incorporated village of Patchogue. The 
Suffolk County Police Department services police protection 
for both the area of location and the incorporated village of 
Patchogue. 

It is also quite clear that there was a substantial lack of 
evidence showing that the area of location maintained any in- 
dividual self-identifying characteristics of its own. In fact, 
there was overwhelming evidence showing the area of loca- 
tion, included in the vicinity west of Swan Creek and east of 


the incorporated village of Patchogue, was an area homo- 
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geneous ‘and nearly identical with the incorporated village of 
Patchogue.” 

The only school in the Tinker Branch area of location 
serves children both in that area and in the incorporated vil- 
lage of Patchogue. Police protection coming from Suffolk 
County serves both, with no sub-station in the area of loca- 
tion. The delineated area has no local name of its own, nor 
does it have any commonly accepted community identifica- 
tion separate and distinct from the incorporated or unincor- 
porated village of Patchogue. In reality, it has been and is 
now referred to and described as being part of the commu- 
nity of Patchogue.” 

There is no civic or business organization whose inter- 
ests relate directly and sole to that area.” Historically, the 
Post Office address lists the area of location as "Patch- 
ogue."" | Even today, the main Post Office, within the incor- 
porated limits of the village of Patchogue delivers mail up 
to the western border of Swan Creek.!° This, of course, en- 


compasses the area of location of the Tinker Branch Bank. 


The only distinction between these two areas appears to 
be the incorporation itself. 


6 Defendant-Intervenor witness Mr. Cecil L. Hall, Trial 
Transcript, p. 428, May 25, 1967. 


Trrial Transcript, p. 119, p. 428-429. 
Stpid, pp. 283-4, 449. 
pid, p. 279. 
10... 
Thid, p. 281. 
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As the Court of Appeals has stated in Footnote 6 of its 
opinion: 
"Evidence of record shows: ...... 


"The area of location has none of the char- | 
acteristics of a village. It has no local gov- 
ernment, post office, fire district, police 
district or schools of its own and it has no | 
water, sewage, electrical or other utility 
service serving it alone. It has no political 
or geographic features to identify it or dis- 
tinguish it from the larger unincorporated | 
area of which it is a part. Neither is the | 
area of location known, as a matter of local 
practice or custom, as a discrete, distinct, 
identifiable place. It is, in fact, considered 
as part of the 'Village' of Patchogue."11 | 

| 
Defendant-Intervenor and the Comptroller have argued 
before this Court that equity prevents the plaintiff from ques- 
tioning the proposed area of location of the Tinker Branch. 


They contend that the plaintiffs have located branches in 


areas between Swan Creek and the incorporated village not 
dissimilar to their proposed area. The legal extension of 
their argument is that if this Court was to require the char- 
acteristic of separateness of national branch banks, this 
Court would put a greater burden on those proposing national 
branches than there is on those proposing state branches. 
This would then defeat the purpose of the National Bank Act, 
to equalize state and national bank facilities. 


116, cit., Union Savings Bank of Patchogue, etc., p. 722. 
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The answer to this argument is two-fold. First, if the 


legislative purpose is defeated by Court established require- 


ments for national bank branches, the legislature can cer- 
tainly cure the effect. Second, this Court is bound by the 
opinion of the Court above. It would be inconsistent with that 
opinion to sustain the Comptroller and the defendant-inter- 
venor, for the sustaining of their position would promote, if 
not encourage, the gerrymandering of boundaries for branch 
locations, and clearly leave the area of location with no fur- 
ther significance than being the delineated area of location of 
the Tinker Branch. This is what the Court of Appeals has 
expressly condemned, and what this Court is preventing on 
remand. 

A second argument of defendant-intervenor deserves 
comment, They argue that to require a proposed area of lo- 
cation to have a community identity of its own defies the 
realities of present day metropolitan urban growth. While 
this Court will not comment on the merits, it is clear that the 
requirement exists and binds this Court, and that the appro- 
priate forum for relief is the legislature. 

In accordance with the above, the Court makes the fol- 
lowing Findings of Facts and Conclusions of Law: 


Findings of Fact 


1. Plaintiffs are three banking institutions whose home 
offices are each located within the incorporated village of 
Patchogue, Long Island, New York. Plaintiff Union Savings 


JA 185 


Bank of Long Island is a mutual savings bank chartered un- 
der the laws of the State of New York. Plaintiff Peoples Na- 
tional Bank of Long Island and plaintiff Island State Bank ‘are 
commercial banks chartered, respectively, under the national 
banking laws and the laws of the State of New York. | 

2. Defendant William B. Camp (the "Comptroller") is 
the Comptroller of the Currency, the federal official having 
responsibility for passing upon applications by national banks 
to establish branch offices. : 

8. Intervenor Tinker National Bank of East Setauket 
("Tinker") is a national bank having its home office in East 
Setauket, Long Island, New York, approximately 16 miles 
from the incorporated village of Patchogue. 

4, On March 15, 1962, Tinker filed an application with 
the Comptroller for permission to establish a branch office, 
as follows: 307 East Main Street (Montauk Hwy.), Pat- 
chogue, Suffolk County (200 feet east of the snconporaed vil- 
lage of Patchogue). 

5. A survey performed for Tinker prior to the filing of 
the application had shown that Patchogue was one of the two 
best possible branch locations for Tinker in Brookhaven 
Township. However, because the home offices of the plaintiff 
banks were located in the incorporated village of Patchogue, 
Tinker was barred by law from placing its branch inside the 
corporate boundaries. For this reason it decided to locate 
its branch as close to the corporate boundary as possible, 


fully recognizing that locations inside those boundaries would 
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be more convenient and more favorable banking locations. 

6. Despite the fact that it was forced by law to locate 
outside the corporate boundaries of Patchogue, Tinker's pri- 
mary intention was to serve the area inside those boundaries. 

7. The disputed Tinker branch is located in an unincor- 
porated area (area of location). Under applicable statutes, 

12 U.S.C., Sec. 36(c) and N.Y. Banking Law, Sec. 105(1)(6), 
the branch can only be sustained if that unincorporated area 
constitutes a "village." The area of location immediately 
adjoins the incorporated village of Patchogue. It is bounded 
on the west in part by the eastern boundary of the incorpo- 
rated village. On the east it is bounded in part by Swan River 
and in part by local streets. Its northern boundary follows 
local streets. On the south it is bounded by Great South Bay. 

8. The area of location has no name of its own, nor does 
it have any commonly accepted community identification. 

9. Retail establishments in the area are largely con- 
fined to Main Street, which runs east and west through the 
incorporated village of Patchogue and continues through the 
area of location. Main Street is built up with stores and com- 
mercial establishments without interruption from the center 


of downtown Patchogue through the eastern portion of the 


area of location. 

10. Even though the area of location of the Tinker 
branch is outside the corporate boundaries of the incor- 
porated village of Patchogue, it is now and has consistently 
been referred to and described as being part of the commu- 
nity of "Patchogue." 
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11. The identification of the area of location as Patcho- 
gue traces back in history to the original purchase | of the 
land. The area now known as Patchogue was originally part 
of a tract of land some five or six miles in width fronting on 
Great South Bay that was purchased from the Indians or 
native proprietors by Governor Winthrop of Connecticut dur- 
ing the eighteenth century. A portion of the land covered by 
Governor Winthrop's patent, namely, the seven western 
necks" of the Winthrop Patent, was subsequently purchased 
by one Humphrey Avery, who subdivided the land and dis- 
posed of it by a lottery. Each "neck" was an area of land 
bordered on the south by Great South Bay and separated from 
each other by streams, rivers or coves. Since well before 


the middle of the nineteenth century, three of the necks cov- 


ered by the Humphrey Avery Lottery — Short Neck, Pat- 
chogue Neck and Swan River Neck — have been described 
on local records and maps as constituting the area known as 

"Patchogue". Swan River has traditionally been considered 
to be the eastern boundary of the community of "Patchogue. Ny 

12. The incorporation of a portion of the larger commu- 
nity of Patchogue in 1893 did not alter the fundamental iden- 
tity of the community. The incorporated area as well as the 
unincorporated area lying between the eastern corporate 
boundary and Swan River continued to be designated as 
"Patchogue." 

13. The area of location has no schools of its own. It is 
part of Union Free School District of Brookhaven Township, 
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commonly referred to as the "Patchogue School District,” 
which serves the incorporated village of Patchogue and many 
miles adjoining unincorporated area, including the area of lo- 
cation. There is only one school located in the area of loca- 
tion. It is a grammar school that serves an area including 

a portion ofthe area of location, a portion of the incorporated 
village of Patchogue and other unincorporated areas. School 
children of high school age in the area of location attend Pat- 
chogue High School. 


14, The area of location has no police department of its 


own. Police protection in the area of location is furnished by 
the Suffolk County Police Department, which also serves the 
incorporated village of Patchogue. 

15. ‘The area of location has no fire department of its 
own. Fire protection in the southern portion of the area of 
location is provided by the Patchogue Fire Department 
located in the incorporated village of Patchogue. The re- 
mainder of the area is served by the North Patchogue Fire 
District, which serves a large part of the unincorporated 
area of Brookhaven Township. 

16. The area of location has no railroad station of its 
own. The nearest rail service for residents of the area of 
location is provided by the Long Island Railroad's station in 
the incorporated village of the Patchogue. 

17. The area of location has no civic or business organ- 
izations of its own or whose interests relate solely to that 
area. Businesses located in the area, including Tinker, be- 
long to the Patchogue Chamber of Commerce. 
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18. The area of location has no postal service of its 
own. Postal service is provided by the U.S. Post Office lo- 
cated in the incorporated village of Patchogue, and the post- 
al address for the entire area of location is "Patchogue." 

19. The area of location has no utilities of its own, 


Water is furnished by the County and gas and electric service 


by a private company having an office in the ees 


village of Patchogue. 

20. There are in New York State a great number of un- 
incorporated communities that are established and have well- 
recognized identities. United States Census data for New 
York lists 17 such communities among the total of 22 com- 
munities in Brookhaven Township alone. Of the 75 commu- 
nities listed by the Census Bureau in Suffolk County as "min- 
or civil divisions,"' 47 (62%) are unincorporated. These com- 
munities are defined by the Census Bureau to be "densely 
settled population centers without corporate limits" and pos- 
sessing "a definite nucleus of residences." The area of lo- 
cation is not included in the Census data as such and unin- 
corporated community, although the data lists information 
on all such places of 1,000 inhabitants or more. | 

21. The Bureau of the Census has in fact recognized 
that the community of Patchogue, which it designates "Pat- 
chogue Village," includes the incorporated village plus por- 
tions of the surrounding unincorporated area such as the area 


of location. 
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22. Both the Comptroller's field examiner and the New 
York State Banking Department were of the opinion that the 
establishment of a branch in Patchogue by Tinker could be 
harmful to the plaintiff banks and that any growth of the Tin- 
ker branch would be at the direct expense of the plaintiff. 

23. At the present time Tinker has $6,495,000 in de- 
posits from the Patchogue area and its deposits are growing 
at the rate of $1,500,000 per year. One third of these depos- 
its have come from within the incorporated village and an ad- 


ditional '7.7% have come from the area of location. 
Conclusions of Law 


1. This Court has jurisdiction of this action. 

2. 'The area of location of the Tinker branch in dispute 
in this case is not an "unincorporated village.” 

3. The Comptroller's conclusion that the area of loca- 
tion is an “unincorporated village" is arbitrary and capri- 
cious, and his action authorizing the establishment of that 
branch is unsupported by the facts as they were tried de novo 
in this action. 

4. The Comptroller's action permitting the establish- 
ment of a branch in an unincorporated area of New York that 


does not constitute an "unincorporated village" violates sec- 
tion 5155(c) of the Revised Statutes, 12 U.S.C. Section 36(c). 
5. Plaintiffs have suffered serious and irreparable in- 


jury by reason of the unlawful establishment and operation 
of the Tinker branch and will continue to suffer such injury 
if the branch is permitted to continue in operation. 
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6. Plaintiffs were not guilty of laches or unreasonable 
delay in commencing this action. 

7. Plaintiffs are entitled to the entry of an order de- 
claring that the Tinker branch was established in violation 
of law and enjoining Tinker and the Comptroller to take all 
necessary steps to cease the unlawful operation of the branch, 

Counsel for plaintiffs will submit an appropriate order 
in accordance with the above Findings and Conclusions, and 


| 
staying the execution of the order for ten (10) days or until 


such time as the Court of Appeals takes jurisdiction. 


/s/ Leonard P. Walsh 
Judge 
August , 1967 : 


[Filed Sept. 6, 1967] 


ORDER 


This cause came on to be heard on plaintiffs' Complaint 
for a declaratory judgment and permanent injunction and the 
answers of the defendant and intervenor thereto, and the 
Court having considered the pleadings, and there having been 
a full trial on the merits, and the Court having filed a 
memorandum on August 15, 1967, containing the Court's 
findings of fact and conclusions of law, : 

And it appearing to the Court that the action of the de- 
fendant Comptroller of the Currency in granting the appli- 
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cation of the intervenor to establish and maintain a branch 
office in the unincorporated area known as "Patchogue" ly- 
ing immediately to the east ofthe eastern corporate bound- 
ary of the incorporated village of Patchogue, New York, was 
arbitrary and capricious and unsupported by the facts as they 
were tried de novo in this action, particularly insofar as the 
defendant concluded that the area in which the branch was to 
be located constituted an unincorporated village within the 
meaning of section 105 of the New York Banking Law, as con- 
strued by the United States Court of Appeals for the District 
of Columbia Circuit in this case, 

‘And it further appearing that the plaintiffs were not guilty 
of laches or unreasonable delay in commencing this action 
and that they have suffered serious and irreparable injury by 
reason of the unlawful establishment and operation of such 


branch office and will continue to suffer such injury if said 


branch is permitted to continue in operation, it is hereby 

ORDERED AND ADJUDGED, as follows: 

1. Intervenor's branch office in the unincorporated area 
known as "Patchogue" lying immediately to the east of the 
eastern corporate boundary of the incorporated village of 
Patchogue, New York, is hereby declared to have been au- 
thorized and established in violation of section 36(c), Title 
12, United States Code, and section 105 of the New York 
Banking Law. 

2. Defendant is hereby enjoined from permitting inter- 
venor to continue to operate said branch and is further en- 
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joined mandatorily forthwith to take all necessary steps to 
require and accomplish the closing of such branch office by 
the intervenor, including the withdrawal and revocation of 
the certificate evidencing his approval of the application for 
permission to operate said branch. 

3. Intervenor is hereby enjoined from continuing to 
maintain and operate said branch and is further enjoined 
mandatorily forthwith to take all necessary steps to = 
the unlawful operation of said branch. | 


4. Plaintiffs shall be entitled to recover the court costs 


of this action, except that costs shall not be allowed against 
the defendant William B. Camp, Comptroller of the Currency. 

5. Execution of this Order is hereby stayed for a period 
of ten days from this date or until such time as the Court of 
Appeals takes jurisdiction, provided that if within such pe- 
riod a Notice of Appeal from this Order is filed and an ap- 
plication is made to the Court of Appeals for a further stay 
of this Order pending such appeal, this Order shall remain 
stayed until such application is disposed of by the Court of 
Appeals. 


/s/ Leonard P. Walsh | 
United States District Judge 
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[Filed Sept. 15, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of September, 1967, 
that William B. Camp, Comptroller of the Currency, defend- 
ant herein, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia Circuit from the judgment 
and order of this Court entered on the 6th day of September, 
1967, in favor of the plaintiffs against said defendant. 

/s/ Harland F. Leathers 


[Filed Sept. 15, 1967] 


NOTICE OF APPEAL 


TO: John D. Hawke, Jr., Esq. 
Arnold & Porter 
1229 19th Street, N. W. 
Washington, D. C. 20036 
Attorneys for Plaintiffs 


Robert V. Zener, Esq. 

Room 3718 

Department of Justice 

Washington, D.C. 20530 

Attorneys for Defendant 

Notice is hereby given that Tinker National Bank, East 
Setauket, New York, intervenor herein, hereby appeals to the 
United States Court of Appeals for the District of Columbia 


Circuit from the Order entered in this action on September 
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6, 1967, declaring that the branch of intervenor located at 
323 East Main Street, Patchogue, New York, to the east of 
the Incorporated Village of Patchogue, was authorized and 
established in violation of law and enjoining further opera- 
tion. : 
Dated: September 15, 1967. 


/s/ Peter M. Brown 
Attorney for Defendant-Intervenor 
Tinker National Bank 


| 
EXCERPTS FROM DEFENDANT'S EXHIBIT NO. 1 


APPLICATION OF 
| 


THE TINKER NATIONAL BANK OF EAST SETAUKET, Suf- 
folk, N. Y. Charter No. 11511 | 


| 
FOR PERMISSION TO ESTABLISH A BRANCH 

Comptroller of the Currency 

Washington 25, D. C. 

Sir: 

Application is hereby made for permission to establish 

a branch of this bank at the following location: 
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Street Address City or Town 


307 East Main Street Patchogue 
(Montauk Hwy) 

(200 feet east of the in- Town of 
corporated Village of Brookhaven 
Patchogue) 


(Population: 3200) 


A certified copy of resolution of the bank's board of di- 
rectors authorizing the filing of the aforesaid application is 
enclosed. A current statement of condition of this bank and 
a copy of the pertinent State statutes reflecting whether a 
State bank could be authorized to establish a branch in the lo- 
cation applied for are also enclosed. 


The area to be served by the proposed branch has an 
estimated population of 30,000. The following are the banking 
units now operating nearest to the location of the proposed 
branch: 


Head Office Street Distance From 
Name of or Branch Address Location of Pro- 
Bank posed Branch 


SEE ATTACHED SCHEDULE 


The following is a brief summary of the board's reasons 
for believing that establishment of the branch would be in the 
interests of the bank. 

The proposed site adjoins the Village of Patchogue, the 
town seat and hub of trading in the Town of Brookhaven and 
the County of Suffolk. As one of the major independent banks 
in the town, it is the consensus of the Board that it would be 
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in the best interests of the bank, the town officials and the 
public interest and convenience that the bank establish an 
additional banking facility in this rapidly growing trading 
area. 

Additional details concerning the proposal may be = 
tained by communicating with Cecil L. Hall, Enea 
(Telephone No. XH1-4600). 


It is understood that the cost of any necessary investi- 


gation in relation to the application will be borne by this 
bank. : 
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THE TINKER NATIONAL BANK 
of EAST SETAUKET, NEW YORK 


CERTIFIED COPY OF RESOLUTION 
AUTHORIZING THE FILING OF AN 
APPLICATION FOR A BRANCH INTHE © 
UNINCORPORATED VILLAGE OF PAT- 
CHOGUE, TOWN OF BROOKHAVEN, 
COUNTY OF SUFFOLK, STATE OF 
NEW YORK 
BE IT HEREBY RESOLVED, that the President and other 
officers of the Tinker National Bank of East Setauket, New 
York, are hereby authorized to take such steps necessary to 
obtain permission from the Comptroller of the Currency to 
establish a branch in an unincorporated area of the Town of 
Brookhaven, to be located at 307 East Main Street (Montauk 
Highway), Patchogue, New York, 200 feet east of the incor- 
porated Village of Patchogue. | 
BE IT FURTHER RESOLVED, that the President is 
hereby authorized to negotiate a lease or option to purchase 
property at said location subject to the approval of our ap- 
plication for said branch by the Comptroller of the Currency. 
BE IT FURTHER RESOLVED, that it is the consensus of 
the Board of Directors of the Tinker National Bank that the 
public interest and convenience will be served through the 
opening of an additional banking facility in the area surround- 
ing the proposed site, which site is east of the incorporated 
Village of Patchogue, the town seat; and that the Tinker Na- 


tional Bank must expand in all sections of the growing Town 
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of Brookhaven in order to maintain its relative position to 
insure localized competition in the best interest of the pub- 
lic. The Board further believes that through an expansion 
program, the bank will meet the public need and necessity 
and that, by so doing, will encourage desirable growth 
throughout the Town of Brookhaven. Also, as one of the 
major banks in the town, the Board believes that it should 
make an additional banking facility available to the town seat 


at Patchogue for the convenience of the town officials. 


THE UNION SAVINGS BANK 
of Patchogue, New York 
March 22, 1962 


Mr. Seymour Scheer 

Deputy Superintendent of Banks 
State of New York 

Banking Department 

100 Church Street 

New York 7, New York 


Dear Mr. Scheer: 


We have your letter of March 19, 1962, informing us 
that the Tinker National Bank of East-Setauket, East Setau- 
ket, New York, has filed application for a branch at 307 East 
Main Street (Montauk Highway), (200 feet east of the incor- 
porated Village of Patchogue), Patchogue, Suffolk County, 
New York. 
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We object to this application being granted, on the fol- 
lowing grounds: | 


1. The area is presently adequately served by 
both commercial bank and savings bank fa- 
cilities. As a matter of fact, a branch of the | 
Patchogue Bank is located only a compara- 
tively short distance east of the location at 
which the Tinker National Bank is seeking 
to establish a branch. 


| 
Granting of this application would be discrim- 
inatory, as no similar branch privileges are _ 
available, under existing State Law, to any of 
the four savings banks in Suffolk County. 


We urge the application be denied. 
Very truly yours, 


/s/ Irvin S. Hawkins 
President 
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THE PATCHOGUE BANK 
47 West Main Street 
Patchogue, New York 

[Now Island State Bank] 


March 23, 1962 


Mr. Seymour Scheer 

Deputy Superintendent of Banks 
State of New York 

Banking Department 

100 Church Street 

New York 7, New York 


Re: Notice of Proposed Branch Office 
| Tinker National Bank of East Setauket 


Dear Mr. Scheer: 


We regret to inform you that we must raise our objec- 
tion to the proposed location of a branch of the above bank 
at 307 East Main Street, Patchogue, Suffolk County, New 
York. 

This location happens to be four tenths of a mile west 
of our branch at 468 East Main Street, Patchogue and five 
tenths of a mile east of our main office at 47 West Main 
Street, Patchogue or about half the distance between our lo- 
cations on the same thoroughfare. In addition to the above, 
the Peoples National Bank of Patchogue is located approxi- 


mately four tenths of a mile west of the proposed location. 


The close proximity of the commercial banks all on the 
Main Street, together with the location of the Union Savings 
Bank a quarter of a mile south on Ocean Avenue in Patchogue 
and another branch of the Peoples National Bank to the north 
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on the Sunrise Highway, provides sufficient banking in the 
Village of Patchogue with all the competition necessary to 
insure good banking services for all the residents of the sur- 


rounding areas. 
Incidentally, west of Patchogue on the Montauk Highway, 
one mile out of town, is the new branch of the Oystermen' s 
Bank and Trust Company of Sayville. 
We sincerely hope that this application will be deckined 
by the Comptroller's office. | 


Very truly yours, 


/s/ John E. Manser 
Executive Vice President 
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THE OYSTERMEN'S BANK 
AND TRUST COMPANY 


Sayville, Long Island, New York 
March 27, 1962 


State of New York 
Banking Department 
100 Church Street 
New York 7, New York 


Re: Notice of Proposed Branch Office 
Tinker National Bank of East Setauket, East 
Setauket, N. Y. 
Location - 307 East Main Street (Montauk 
Highway) (200 feet east of the incorporated 
Village of Patchogue), Patchogue, Suffolk 


County, N. Y- 


Gentlemen: 


Your letter of March 19, 1962, concerning the above sub- 
ject was referred to our Executive Committee on March 26, 
1962. The Committee authorized me to reply as follows: 

The existence of the home offices of two commercial 
banks and one savings bank in the Village of Patchogue and 
a branch of one of these banks close by the proposed loca- 
tion above given would, in our opinion, indicate that the area 


is completely banked, and that the approval of the subject 


proposal would not be warranted at this time. 
Very truly yours, 


/s/ Geoffrey D. Teague 
President 
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STATE OF NEW YORK 
BANKING DEPARTMENT 
100 Church Street 
New York 7, N. Y. 


April 10, 1962 


Mr. C. A. Dunham 

Acting Chief National Bank Examiner 

520 Federal Reserve Bank Building 
33 Liberty Street 
New York 5, New York 


Dear Mr. Dunham: | 


This refers to your letter of March 16, 1962, concern- 
ing the application of the Tinker National Bank of East Set- 
auket, East Setauket, New York, for permission to establish 
a branch office at 307 East Main Street (Montauk Highway) 
(200 feet east of the incorporated Village of Patohogtte), 
Patchogue, New York. 

For your information, we enclose copies of letters) re- 
ceived from The Patchogue Bank, The Union Savings Bank, 
and The Oystermen's Bank and Trust Company, filed e ob- 
jection to the proposed branch. 

We view the location of the proposed branch, about half 
the distance between the main office and branch of The Pat- 
chogue Bank, as a double encroachment upon that institution 
and feel that any growth of the proposed branch would have 
to be at the expense of the local established institutions. We 
note that the proposed branch would aslo encroach on the 
People's National Bank of Patchogue. Furthermore, it is our 
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understanding that the residents of the area are now ade- 


quately served and have a choice of banking facilities. 


In view of the above, we believe that approval of the ap- 


plication is not warranted. 


Very truly yours, 


/s/ Seymour Scheer 
Deputy Superintendent 
of Banks 


THE TINKER NATIONAL BANK 
East Setauket, New York 


April 19, 1962 


Mr. C. A. Dunham 

Acting Chief National Bank Examiner 
Second Federal Reserve District 

520 Federal Reserve Bank Building 
New York 5, New York 


Dear Mr. Dunham: 


Further reference is made to our application dated 
March 15, 1962, for permission to establish a branch office 
at 307 East Main Street (Montauk Highway), Patchogue, Suf- 
folk County, New York. 

Kindly be advised that the address has been changed 
from 307 East Main Street to 323 East Main Street (Montauk 
Highway), Patchogue, New York. 

The New location is approximately 125 feet east of the 
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original location but is a larger parcel of land and will pro- 
vide greater parking facilities for bank personnel and cus- 
tomers. 


Very truly yours, 


/s/ C. L. Hall 
President 


CLH:em 


THE PEOPLES NATIONAL BANK 
OF PATCHOGUE 


Patchogue, N. Y. 
May 24, 1962 


Mr. Charles Hargreaves 
6 Lyons Terrace 
Kinnelon, New Jersey 


Dear Mr. Hargreaves: 


In a recent letter Mr. Krippel informed us of the appli- 
cation of the Tinker National Bank of East Setauket for per- 
mission to open a branch office at 323 East Main Street, 
Patchogue, New York. This location is 305' east of the 
boundary line of the incorporated area of Patchogue where 


our home office is located as is also the home office of the 
Patchogue Bank andthe only office ofthe Union Savings Bank. 
If the Tinker National Bank has furnished you with a map 


properly encompassing the trading area, they would of neces- 
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sity include the entire shopping area of the Incorporated Vill- 
age of Patchogue and its residential area, also including a 
sizeable portion of the Great South Bay. 

We strongly oppose this branch endeavor as it is vir- 


tually the same as applying in the Village of Patchogue 


which, of course, would not be permissible. 

Your files will reveal that we applied for a branch at 400 
East Main Street, Patchogue, in 1958 at which time the Pat- 
chogue Bank made an application for a branch. Our applica- 
tion was rejected and the Patchogue Bank approved. We are 
enclosing a copy of a letter received from the Deputy Comp- 
troller of the Currency dated August 5, 1959, the last sen- 
tence of which says "The need for an additional banking unit 
in this area is not apparent and your application has, there- 
fore, been disapproved". 

Since that application we can recall only two new busi- 
ness buildings being erected in the subject area namely the 
National Cash Register Company office and showroom and 
the Plaza Theatre. An attempt is being made to build a 
shopping area at Grove Avenue and East Main Street but be- 
cause of financial difficulties, no work has been performed 
in the last two months and the only visible progress is some 
foundation and footings. 

The theatre is in operation on a temporary certificate 
of occupancy and unless the owner is able to obtain the nec- 
essary parking area, will not be able to continue. Both pro- 
jects are owned by the Suffolk Development Corporation. 
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Our location is such that we must draw on the area east 


and north of our main office. We have carefully examined 
our savings accounts, checking accounts and loans which 
originated in the area northeast and east of the incorporated 
Village of Patchogue boundary line which is the middle of 
Bay Avenue. We followed a line from this point diagonally 
northeast to Yaphank, then south, southeast to Shirley and 
back to Patchogue's boundary line, not including the Incor- 
porated Village of Bellport and we have — | 


1109 loans aggregating $1,759,753.83 
1170 Savings accounts aggregating 1,633 ,403. 
1265 checking accounts Ww 847 273.18 
We specifically call your attention to the fact that of the 
above loans and deposits the following are in the Patchogue, 


East Patchogue area, east of the Bay Avenue line — 


516 Loans $1,031,085.67 
709 Savings a/cs 790,510. 
625 checking a/cs 437 ,872.62 | 

The Patchogue area is presently served by the banks 
with three main offices in the incorporated Village of Pat- 
chogue; we operate a branch in North Patchogue and) the 
Patchogue Bank operates a branch at 468 East Main Street, 3 
Patchogue. We contemplate opening a branch soon at Med- 
ford which is about five miles north of Patchogue. : he 
Oystermen's Bank and Trust Company of Sayville operates 


a branch at Bayport which is about three miles west of Pat- 
| 


chogue. 


We feel this area is thoroughly covered by banks, that 
good competition prevails and any further branching could 
only dilute the strength of existing banks who have made 
every effort to properly serve the area. 


Respectfully, 


President 


GHH/apn 


[Rec'd. June 5, 1962] 


Federal 
Reserve 
District ' Examiner Bank's Charter 


No. 2 Charles V. Hargreaves No. 11511 
BRANCH INVESTIGATION REPORT 
NATIONAL BANK EXAMINER'S 
REPORT OF INVESTIGATION OF A BRANCH 
APPLICATION FILED BY 


Tinker National Bank of East Setauket, East Setauket, Suf- 
folk, New York. 


FOR PERMISSION TO ESTABLISH 
A BRANCH TO BE LOCATED AT 


323 East Main Street, Patchogue (unincorporated area), Suf- 
folk. 
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[From Treasury Department . 
Comptrolller of the Currency 
No. 11511] 


* 


4. Provide the following information with respect to 


competitive banks and branches located within a five-mile 
radius of the proposed branch. In very large cities, radius 
may be reduced appropriately to one or two miles. Describe 
geographical barriers, if any. If pertinent, comment on poli- 
cies of competitors. If deposits and loans are not seg- 
regated, provide information based upon each bank's most 
recent tabulations or estimates indicating dates thereof and 
(E) if estimated. If examiner's request for such information 


is refused, so state. If nonpar bank, so indicate. 
* KOK 
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[Treasury Department | 
Comptroller of the Currency 

No. 11511] | 

5. Comment on the economic character of the area to 

be served. If area is largely residential, state whether 
homes are generally owner-occupied, the extent of housing 
development, type, quality, price level, average age, pumber 
of unsold new homes, and prospects for continued or further 
development. If primarily industrial or business, state the 
number and types of business, and in the cases of principal 
employers, give the name of each company or firm, number 
of employees, and payrolls, and comment on the consistency 
of employment and special skills required. In addition, 
shopping center locations should be described fully as to the 
extent plans for construction and financing have progressed, 
if construction is not yet completed. State the number of 
units, size as to total land and building areas, number of in- 
dividual automobile parking spaces, accessibility to sur- 
rounding communities, the extent to which signed leases have 
been obtained, the names of principal lessees, and provide 
some information as to their financial responsibility if not 
nationally known reputable concerns. Provide information 
to show any growth record or prospects such as population 
trends, new businesses recently established or expected, 
etc. Discuss the traffic pattern, the street and road facili- 
ties, and their adequacy. | 


Primary service area as submitted by the bank is out- 
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lined in red and yellow on Exhibit "B" and consists of legal 
area plus a slightly enlarged area in addition. This exam- 
iner does not agree with the primary area as shown and in- 
dicates what he considers to be the more realistic area, in 
blue. 


The primary service area is largely residential with 
virtually no industry in the area with the exception of one 
light manufacturing concern that employs about one hundred 
twenty-five people. The residential area directly to the 
south of the proposed branch is of the older type residences 
mainly one family dwellings with the average value in the 
$10/15M class. In this area there remains various small 
tracts of ground on which a few additional residences could 


be constructed but there is no room for a housing develop- 


ment of any size. Residential areas to the west of the pro- 
posed location are also primarily one family dwelling but are 
of a slightly higher price level with the average appearing to 
be $15/20M. The area to the east of the proposed location is 
much more sparcely settled with little indication of much new 
residential construction. Tothe north ofthe proposed branch 
location homes are also generally owner occupied and ap- 
pear to vary in price range from $10M to $20M with many 
homes appearing to have been built prior to World War IL. 
This area also offers some additional room for additional 
housing but there does not appear to be any large tracts 
available for sizable developing. It is the area directly 
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north of the primary service area, both on the south and 
north sides of Sunrise Highway (shown in black on Exhibit 
"B") that is showing the latest and most extensive residential 
development. This area has considerable new one family 
dwellings in the $15/25M price range. Also there are the be- 
ginnings of several sizable residential developments with the 
models and a few homes presently constructed. | 


The main business district for this area is confined 
mainly to Main Street, Patchogue, New York, (indicated in 
brown on Exhibit 'B") which runs east and west through Pat- 
chogue as well as through the unincorporated area in which 
the proposed branch is to be located. The section of Main 
Street located within the primary service area and within 
the incorporated village of Patchogue is lined with retail 
merchants and service organizations including two compe- 
titor commercial banks. These business establishments 
continue east along Main Street through the area of the pro- 
posed branch but fade away fast as the easterly boundary of 
the primary area is approached. There are about seventy 
retail merchants, service organizations and other businesses 
fronting on Main Street east of the Incorporated Village of 
Patchogue line (westerly red line running north and south on 
Exhibit "B"). : 


This business district mentioned is the main shopping 


center for the residents of Patchogue, East Patchogue, North 
Patchogue andother surrounding areas which combined pop- 
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ulation is estimated at 15/20M. There are no large individ- 
ual shopping centers in the area presently but on the south 
side of Main Street approximately 0.1 miles east of proposed 
branch is the starting of a sizable shopping center. This 
shopping center would contain a major food chain store, 
only some of the building foundations are in place as it ap- 
pears that the principals involved in this development have 
met with difficulty in arranging financing. If completed this 
shopping center would contain a major food cha n store, 
major 5 and 10 cent store and about twenty assorted retail 
stores. The developers of this shopping center have been 
very anxious to locate a branch banking office within the 
shopping center andhave approached subject bank as well as 
others in respect to locating there. 


Population trends based upon school census indicate the 
general area in which branch is proposed has doubled in pop- 
ulation since 1950 and it is expected that this trend will con- 
tinue so that by 1970 present population will have again doubled. 
This area, however, has not yet felt the population explosion 
that is taking place in more northwesterly sections of the 


county. 


6. Is there a reasonable opportunity for the proposed 
branch to enter the area and operate profitably or better 
serve the bank's customers without creating an unsound or 
harmful banking situation? Will existing competitive banks 
and branches be able to maintain themselves as profitable 
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units against the competition of the proposed branch ? An- 
swers and comments should be in sufficient detail to describe 
fully the competitive situation, and the effect of the proposed 
branch on competition and in meeting the convenience and 
needs of the public. i 


The proposed branch is located as close to the Incorpo- 
rated Village of Patchogue line as legally possible (approxi- 
mately 400 feet east of the line) and it would appear that this 
is for the purpose of getting as close to the heart of the Pat- 
chogue business district as permissible and supplying inten- 
sive competition for business within the Incorporated Village 
of Patchogue. This situation may not be termed unsound but 
could conceivably create a rather harmful situation. | At 


present the heart of the Patchogue area is conveniently 
served by two commercial banks and a savings bank. Addi- 
tionally there is a branch office of a savings and loan asso- 


ciation located there. Just east of the proposed location a 
branch office of one of the commercial banks located in Pat- 
chogue has an established office. In summary, there are 
three existing offices of commercial banks in a distance of 
about 1-1/4 miles along Main Street and this would appear 
to serve the convenience and needs of the public. Assuming 
this branch were permitted the two commercial banks lo- 
cated in the Incorporated Village of Patchogue could continue 
to operate profitably but their growth prospects would be 
hampered. As to the branch office of the Bank of Patchogue 
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located just east of the proposal, this office would feel the 
effect of another banking office severely. 


* OK * 


8. Based on the answers to Question No. 7: 


(a) If the proposed branch is not intended primarily to 
better serve the bank's existing customers, is it reasonable 


to expect that the available banking business will be adequate 


to support it profitably? 


No claim has been made that proposed branch is for the 
purpose of better serving bank's existing customers. Avail- 
able banking business would probably support this operation 
but not without being at the direct expense of the two com— 
mercial banks located in Patchogue. 


(b) What period of time will be required to place the 
operation of the branch on a profitable basis? (Give man- 
agement's opinion on this point as well as your own.) If 
management has prepared a projection of earnings and ex- 
penses, give details and comment thereon. 


Ist year 2nd year 3rd year 
Gross Income 117,000 253,500 377,500 


Expenses 
Payroll 48,000 69,000 92 ,000 
Interest 20,400 57,800 95,200 
Occupancy 

expense 23,000 25,700 26,700 
General op- 
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erating costs 41,600 - 34,600 39,000 | 
Fringe benefits __ 4,800 6,900 9,200, 


137,800 194,000 262,100. 


Net income be- 
fore taxes - (20,800) 59,500 115,400! 


Taxes 55% 32,725 64,020) 
Net profit - (20,800) 26,775 51,380. 
| 
Examiner's comment: Both income and expense figures ap- 
pear somewhat inflated. Believe 
breakeven date would be nearer sec- 
ond year. 

(c) To what extent will the proposed branch enable the 
bank to serve more efficiently and thereby protect existing 
business? (Discuss fully, and comment on any statements 
that the bank is losing business to competitors which could 
be recouped or retained through the convenience and serv- 


ices of the proposed branch.) 
To no extent, | 


9. If another bank, national or state, has a pending ap- 
plication for a branch in the same general area, comment 
fully and give your opinion as to which application appears to 
have the most merit. Likewise state whether any plans are 
known to be pending for the organization of a new national or 
state chartered bank in the area to be served by the proposed 
bank. Give dates of filing of conflicting applications. | 


No known other branch applications in the same area at 


this time either state or national. 
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No known plans for the organization of a new national or 


state bank in the area. 


"__ ‘TREASURY DEPARTMENT 
Concrracuize of THE 


ry 
Page 8, Question 11 


¢ 


Sa Officer Interviewed 


Ge He Hatfield = President | 


Bank of Patchogue * 
Patchogue, New York 


~ . Banking Department. 


ee a Je Ee :Manser =. Exec. Vice Prese. 


Comments 


ae Ooject strongly. Do not 


believe there is any 
Justification for this 
application. Will file - 


.. formal objection with 
: Comptroller. 


; | : : 
. Object strongly. Filed 


formal objection with State 
Feel 
area conveniently served | 
noWe This proposal will 


“ ereate an overbanked con- © 


i: Ge De Teague » Exec. Vice Pres.’ 


2 a + President Ss 


inion Savings Bank of Petcowe Te.Be Twine « » President 
pecenoone New York mae : 


LLER’S INSTRUCTIONS 


JFMUES 3. SA KON 


5 served ROW 


Object. 
‘commercial banks well serve 


dition. 


Ovject. Feel area well 
Filed formal 


objection with State Banking 


ete Depar tment. | 


* No objection. 


Feel present 


the area. 


JA 222 


THE TINKER NATIONAL BANK 
East Setauket, New York 


June 21, 1962 


Hon. James J. Saxon 
Comptroller of the Currency 
Washington 25, D. C. 


Dear Mr. Saxon: 


It was a pleasure meeting you last week and discussing 
the merits of our applications for branch offices at Patchogue 
and Rocky Point, New York. We sincerely appreciate the 


confidence you have shown in a small independent bank and 


you can rest assured that we will make every effort to show 
that such confidence was justified. Your approval of the ap- 
plications will give our bank a tremendous forward impetus. 
We are proceeding rapidly at both locations and will 
shortly as your permission for approval to open in tempo- 
rary banking quarters. 
With best wishes, 


Sincerely, 


/s/ C. L. Hall 


Krippel Examiner 

Thurman Arnold, Esq. 
Arnold, Fortes & Porter 
1229 Nineteenth Street, N. W. 
Washington 6, D.C. July 3, 1962 
Dear Mr. Arnold: 

We acknowledge receipt of your letter dated June 27, 
1962, referring to the application of Tinker National Bank 
of East Setauket, East Setauket, New York, for approval of 
a branch office to be located at 303 East Main Street, lo- 
cated in an unincorporated area adjacent to the incorporated 
village of Patchogue, New York. We note that you have been 
retained by three banks in Patchogue, to oppose the granting 
of this application. | 

The views of your clients were considered by the under- 
signed before exercising his discretion in this matter. The 
usual field investigation was made by our examiners. In ad- 
dition, the file was reviewed by our local staff and in their 
judgment there is no legal impediment to the establishment 
of the subject branch. | 

There is no statutory requirement for the holding of 
hearings on branch application. Until the undersigned as- 
sumed office 1st November of last year, there had never 
been a hearing in the history of the Comptroller's office. 


| 
Since assuming office, the undersigned has held hearings 


on a number of applications of exceptional public import- 
ance or which involved major issues of policy. We do not 
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deem this case to fall into that category and as you know 
the application has already been approved. 


Sincerely, 


James J. Saxon 
Comptroller of the Currency 
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Comptroller of the Currency 


TREASURY DEPARTMENT Washington 25, D. C. 
October 6, 1964 


Mr. C. M. Van Horn 

Regional Comptroller of the Currency 
33 Liberty Street, Room 520 

New York, New York 10005 


Re: The Tinker National Bank 
of East Setauket 
East Setauket, New York 


Dear Mr. Van Horn: 


Pursuant to your instructions, I made a supplemental in- 
vestigation of the unincorporated area outside of Patchogue 
where the above bank has located its branch and which is de- 
scribed ‘in an affadavit by Brookhaven Town Supervisor 
Charles R. Dominy and further outlined on maps used to sup- 
port the branch application. 


Estimated population is 3,325. This is based on the ap- 


proximate number of residences (950) times the estimated 
number of people per house (3.5). Price range is estimated 
at between $10M to $35M. 

For purposes of identification, approximate locations 
are designated as follows: 


A. Medford Avenue (The western boundary and 
the incorporated village line) 


B. East Main Street (The main east-west artery; 
branches here) 


C. All other locations. 


Description 


Schools 

Churches and Synagogues 

Service Stations 

Supermarkets and Gro- 
ceries 

Barbershops and Beauty 
Salons 

Hospitals 

Factories 

Department Stores 

Shopping Centers : 

Clothing Stores . 

Travel Agencies 

Real Estate Offices 

Professional (Medical, 
Legal) offices 

Banks and Mutual In- 
stitutions 

Small Loan Offices 

Insurance Companies 

All others 


QOOQ IOC 
oocoococoo So 
Broo OoOWNSO® 


wo 
oooo 
* 
* 
oe 
Noose 
% 
* 
~_ 
a) 


7 
5 
0 
0 
0 
0 
0 
1 
1 
PSOE — Oi ee 
0 
0 
0 
32 
55 


3 | 
Is | 
3 
ou 


*The Patchogue Plaza Shopping Center, under con- 
struction in 1962, failed. The site is now used to store 
trucks. 

**Includes one funeral parlor. 
***Includes the Pulaski Club of Patchogue, Inc., a 
polish social club. 


| 
I met Mr. Frederick Tilney, President of Governmental 
Statistical Corporation at the Patchogue branch of the above 
bank. His firm prepared the information submitted by the 
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bank, and he is currently undertaking an investigation simi- 
lar to this for the bank. Mr. Tilney and I toured the area 
together. 


Very truly yours, 


/s/ Edwin K. Langdon, Jr. 
National Bank Examiner 


ECONOMIC REPORT 
AND 
_ PROJECTION OF DEPOSITS 
UNINCORPORATED AREA OF EAST PATCHOGUE 
TOWN OF BROOKHAVEN 
SUFFOLK COUNTY 
NEW YORK 


Prepared for 


THE TINKER NATIONAL BANK 
East Setauket, New York 


April 19, 1962 


GOVERNMENTAL STATISTICAL CORPORATION 


70 Pine Street Denton Building 
New York 5, New York Mineola, New York 


302 Hills Building 47 W. Nicholai Street 
Syracuse, New York Hicksville, New York 


Turnagain Arms 
Anchorage, Alaska 


* * *# 


The aerial photography which is presented to support 
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this application clearly establishes the fact that the Town of 
Brookhaven, while showing remarkable growth, still has tre- 


mendous amounts of vacant land available. 
* KOK 


The area selected for the branch east of the Village of 
Patchogue is primarily residential. However, there is some 
business activity along the Montauk Highway. In selecting 
this area, consideration was given to possible growth on va- 
cant land within the primary area. There is a substan- 
tial prospect for growth outside of the primary area in the 
secondary area which encompasses Patchogue, Medford, 
Bayport, Blue Point as well as the East Patchogue portion of 
the Bellport Central School District. The secondary area 
represents the largest population concentration in the Town of 
Brookhaven. The population in the secondary area amounts 
to about 50,000. | 

The primary area has experienced a substantial growth 
in recent years. Of the 1,069 houses located within the pri- 
mary area, 131 were built subsequent to 1950, 296 were built 
between 1940 and 1949 and a total of 642 were constructed 
prior to the beginning of World War II. (a) In addition there 
are 40 dwelling units located in other than single family 
dwellings. : 

These figures indicate a steady and continuous growth. 
The community does not have many old units in need of 
major repairs. The primary area still has room sone 180 new 


JA 230 


houses and there are several under construction or recently 
completed. 

A major shopping center is under way a few hundred feet 
east of the proposed site on the opposite side of the Mon- 
tauk Highway. This shopping center will include facilities 
for parking 1,025 cars and will have 32 stores. One of these, 
a unit of 120 x 135, has been rented to Food Fair and another 
of equal size has been rented to S. S. Kresge. The buildings 
are under construction and the effect of this development will 
be to improve the business climate of the entire section east 
of the Village of Patchogue. A substantial daytime working 
population will find the facilities of The Tinker National Bank 
convenient to them as will the customers of the new shopping 
center. 

The population of the trading area, marked G on the map 
included with the survey, is estimated at 40 ,700. This repre- 
sents an increase from 20,075 in 1950. The East Patchogue 
area has had a similar growth and projections indicate that 
the trading area can anticipate an overall population without 
regard to East Patchogue of 74,000 by 1972. East Patchogue 
will also grow and it appears quite probable that the second- 


ary area will have a population well in excess of 80,000 by 
the early 1970's. 

Road facilities are excellent in and around the site se- 
lected. The site is only a short distance from the Sunrise 
Highway aud local streets, particularly in the Village of Pat- 
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chogue, have been relieved of parking problems by an exten- 
sive parking field development program in rear areas. 

The Tinker National Bank intends to carry out this same 
program on its own parcel. Through this device, many traf- 
fic problems will be eliminated that customers often exper- 


ience. 
oe ok ok 


COMMERCIAL UNITS 


PRIMARY AREA 
EAST PATCHOGUE 


Submitted in conjunction with application of the Tinker 
National Bank for a branch office in East Patchogue, N. VO 


Total Units in Operation 
Total Daytime Working Population 


GOVERNMENTAL STATISTICAL CORPORATION 
COMMERCIALS DWP 


_— 
i 


Hertz Rent-A-Car 
Patchogue Applicance 
Stauffer Pianos 

Maletta's Appliance 

Agnes Beauty Salon 
Patchogue Animal Hospital 
Moloney Advertising 


Pilger Ins. & Real Estate 

Jay Cee Printing 

Suffolk County Police Station 

Gulf Service Station 

Nagers Florist 

Rogers Supply Co. 

Cardamone Used Furniture 

Delicatessen 

Professional Building 

Grand Union 

Sherman Williams 

Industrial Home for the Blind 

Sears Roebuck 

Midas Muffler 

Sinclair Station 

Metropolitan Life Insurance Co. 

Robertaccio Funeral Home 

Swezy Fuel & Coal Co. 

VFW Hall 

Winona Hotel 

Case Suffolk Corp. - Plumbing - Office, Sales, 

Warehouse 

1-1/2 Acres Indus. Property 

Fredericks Grocery 

Avalon Restaurant 

TV Service 

Luncheon 

Reidy's Bar 

Paper Company 

Used Car Dealer 

Vacant Store 

Funeral Parlor 

2 Acres Industrial Property 

PATCHOGUE PLAZA SHOPPING CENTER 

(Under construction) 

Ladies Apparel - Rainbow Shop 
Crown Drug Co. 
Plaza Laundromat 
Ss. S. Kresge 
Food Fair 


| 
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NPLNDND I 
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S. Sloane - Law Office 

R. E. Posner - Real Estate 
Rowlic Inc. 
Ackly's Marine 
Yale Discount 
George Dege - Elec. Contractor 
LeMuns Photo 
Brand Vacuum Center 
King Appliance 
Orville Meyer TV & Radio Service 
Neirmeyer Neon Signs 
Birdcage Luncheon 
M & M Contracting 
Carmen Ave. Auto Yard 
Athen House : 
Whirlaway's 
Sunoco Service Station 
Colony Cleaners 
Hammond Organ Studios of Suffolk 
Bohack Super Market 
Texaco Station 
Holz Motors 
Rodgers Green Houses 
Pulaski Club of Patchogue, Inc. 
Green Houses 
Sinclair Service Station 
The Rendezvous Cocktail Lounge 
Mary Carter Paints 
Richard A. Schoenfeld - Liquors 
The National Cash Register Co. 
Ana Nanuen - Masseuse 


Grover Products, Inc. - Bedding & Den Furn. 


C. & W. Drug Co. 

Patchogue Carpets, Inc. 
General Adjustmeht Bureau 
Ballerina Mfg. Co., Inc. 
Clear-View Plate Glass Co. 
Auto Body Shop 

Edward Gervey & Co., - Accts. 
Lucy's Beauty Shoppe 


ray 
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Phil & Teddy's Shoe Service 
John's Barber Shop 

N. Y. State Div. of Unemployment 
Cylvick Dress Co. 

Green House 

Makela Television-Auto-Radio Shop 
Beauty Shop 

Nick's Shoe Repair 

Lou's Barber Shop 

Fesslers Delicatessen 
Laundromat 

Athens Dry Cleaning 

James Tavern 

Jack's Service Center 
Behme's Bakery 

Midland Photo Service 
Restaurant 

G. Schneider - Watchmaker 
South Shore Travel Bureau 
Mobilgas Station 

Andre Hair Stylist 

Plaza Restaurant 

Blue Point Laundry - Cleaners 
Hill's Super Market 

Texaco Service Station 

Green Houses 

Robinson's Fine Foods 

Derby Bros. - Carpets 
Dahlman's Delicatessen 
Sunoco Service Center 
Uniforms (school) maker 

East End Tavern 

Otto's Stationery 

The Chuckwagon 

Barber Shop 

Suffolk Automatic Transmission Special 
Grocery Store 
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CONCLUSIONS AND RECOMMENDATIONS 
BASED ON THE RESULT OF THIS STUDY 

It would appear from Table A that the Town of Brook- 
haven is experiencing a substantial and rapid growth. ‘Most 
of this growth, it can be noted, is due to residential in-mi- 
gration. There is no evidence of any major build up in in- 
direction. The major industrial units in the Town are con- 
nected with the Brookhaven National Laboratory or the Grum- 
man Aircraft Company. The increase in population naturally 
increases the need for service-type businesses — stores, 
super markets, banks, garages and all of the other units nor- 
mally associated with residential areas. The possibility that 
some types of industry may move into the Town, particularly 
in view of the fact that the Town has made efforts to en- 
courage this trend, can materially alter the outlook for 
Brookhaven. : 

For the present, however, the continued residential 
growth trends seem the most logical upon which to plan. Va- 
cant land adjacent to the water will attract residential devel- 
opment and some areas accessible to the employment oppor- 
tunities in Nassau County and in Suffolk County as well will 
attract residential usage. The rapid growth of the Center- 
each-Selden area establishes this point and the continued ra- 
pid growth in the area east of Port Jefferson Station along 
the shore is establishing a definite trend line. Further 
growth may be anticipated in time in the Moriches-Eastport 
area, 
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The Town's marketing area including some sections be- 


yond the actual boundaries of the Town has increased in pop- 
ulation from 54,400 in 1950 to approximately 144,00 cur- 
rently. The increase in population represents a gain of ap- 
proximately 165% in twelve years. This gain can be meas- 


ured against the banking figures which increased from de- 
posits of $49 ,993,000 in 1950 to $146,781,000 as of June 30, 
1961. 

The growth in bank deposits amounted to 194% to June 
30, 1961 and ghould be somewhat greater on a tabulation of 
the March 31 figures. 

The Town of Brookhaven is the largest town on Long Is- 
land and is approximately equivalent in size to the County of 
Nassau which had a population almost ten times as great as 
that of Brookhaven. 

The vast number of young people who are reaching ma- 
turity in Nassau County should make available to Brookhaven 
a huge reserve of population. 

The growth of the Town of Brookhaven appears to be as- 
sured even though there are four other towns between it and 
the Nassau County line. The Town of Babylon is already ap- 
proaching saturation in many areas as is the low-zoned area 
of the town of Huntington. Smithtown with its incorporated 
villages and parks can experience a material increase of 
population but the incorporated villages will limit this in 
number due to their zoning requirements. Islip is already 


growing rapidly. 
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A projection of the eventual growthofthe Town of Brook- 
haven would seem to support figures approaching 350 000 by 
the early 1970's or almost a three-fold growth. : 

Further industrialization in Brookhaven is being pressed 
and some considerable degree of success has been made in 


attracting smaller industrial units. 


/ * * * 


STATE OF NEW YORK : 
COUNEY OF SUFFOIK: 
CHARLES R. DOMINY, being duly sworn, deposes and 
says that he is the Supervisor of the Town of Brookhaven, 
that within the unincorporated area lying east of the Incor- 
porated Village of Patchogue and west of the unincorporated 
village of East Patchogue, there exists a section of the un- 
incorporated area of the Town of Brookhaven bounded on the 
north by Franklin Avenue, on the east by Washington Avenue 
to the Montauk Highway and further on the east south of the 
Montauk Highway by Gonklin Avenue to Carman Street and 
thence along the center line of Swan River, on the south by 
the Patchogue Bay, onthe west by the village line of the Vill- 
age of Patchogue and the center of Bay Avenue north to Lake- 
wood Street and west on Lakewood Street to Medford Avenue 
and thence north to Franklin Avenue, outlined in red on the 
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accompanying map, that the described area covers less than 
three square miles and contains within that section sufficient 
population that would enable this section, if the residents 
thereof so choose, to legally incorporate under Section Two, 
Article II, Village Laws of the State of New York. 


/s/ Charles R. Dominy 
[Jurat dated May 9, 1962] 


AFFIDAVIT REGARDING EAST PATCHOGUE 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK ) a 

FREDERICK TILNEY, being duly sworn, says: 

(1) I reside at Centre Island Road, Centre Island, Oys- 
ter Bay, Long Island, New York. I respectfully make this 
affidavit in connection with the renewed motion for summary 
judgment made by plaintiffs in this case. 

(2) Ihave lived on Long Island ever since early child- 
hood. in 1947, I founded Governmental Statistical Corpora- 
tion, a New York firm of municipal consultants with its prin- 
cipal office at 47 West Nicholai Street, Hicksville, Long Is- 
land, New York. Iam and have been since 1947 President 
of Governmental Statistical Corporation. For the past 17 
years, Governmental Statistical Corporation and I individ- 
ually have acted as consultant to many municipalities and 


JA 239 


local governmental bodies on Long Island and in other parts 


of the United States. As such, we have made exhaustive 
studies and projections of the population, housing, business, 
industry, public utilities, transportation facilities, traffic 
conditions, publicly provided services, (.g., schools, police 
and fire protection), etc., of and for many counties, towns, 
villages and communities on Long Island, including Suffolk 
County, the Town of Brookhaven and the incorporated 'vill- 
age of Patchogue. At the present time and for a number of 
years, we act and have acted as Fiscal Advisers to the 
County of Suffolk, the Town of Brookhaven, the Brookhaven 
Union Free School District #24 (Patchogue area) and the in- 
corporated village of Patchogue. We have also made studies 
for many banks in Suffolk County and elsewhere, to assist 
them in determining whether and where they should expand 
and establish branches. I am thoroughly familiar with Suf- 
folk County, the Town of Brookhaven and the Patchogue area. 
(3) In 1962 Mr. Cecil L. Hall, President of Tinker Na- 
tional Bank, East Setauket, New York (''Tinker"), retained 
Governmental Statistical Corporation to make a detailed study 
of the Town of Brookhaven and its trading areas, in order to 
develop data on which to base its judgment as to the ad- 
visability of establishing new branches offices in the Town of 
Brookhaven. Among the locations studied was a portion of 
the unincorporated area of East Patchogue, Long Island, 
bounded on the north by Franklin Avenue; on the east by 
Washington Avenue to Main Street and further on the east 
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south of Main Street by Conklin Avenue to Carman Street 
and thence along the center line of the Swan River to Pat- 
chogue Bay; on the South by Patchogue Bay; on the west by 
the village line of the village of Patchogue to Lakewood Street 
and west on Lakewood Street to Medford Avenue and thence 
north to Franklin Avenue (hereinafter referred to for con- 
venience as "East Patchogue"). As President of Governmen- 
tal Statistical Corporation, I caused this study to be made and 
personally supervised the making of it. I was assisted in the 
preparation of this study by several employees of the Corpo- 
ration, primarily by Messrs. Charles C. Bailey, Richard Mi- 
chaels and Raymond Oehler. My family and I have a substan- 
tial stock interest in Tinker. 

(4) Recently, I was advised that questions have again 
arisen in this case concerning the character, attributes and 
composition of East Patchogue. On September 14, 1964, I 


made a complete review of my file on Governmental Statis- 
tical Corporation's study of East Patchogue. This file has 
been under my control continuously since the study was made 


and no papers have been taken from it except for review by 
counsel. I am thoroughly familiar with its contents. 

(5) On information and belief, in 1962, under New York 
law, East Patchogue could have been incorporated as a vill- 
age if the residents of East Patchogue had so chosen. In any 
event, the following facts show that in 1962 East Patchogue 
had many of the characteristics of a village and many attri- 
butes of community life and interests: 
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(A) Community Attributes - Residential. 


In 1962, East Patchogue contained 884 
single family dwellings and 40 dwelling 
units in multiple dwelling buildings, or 
a total of 924 dwelling units. Govern- 
mental Statistical Corporation multiplied — 
‘this total by an average factor of 3.5 per-— 
sons per dwelling unit (which is a gen- 
erally accepted demographic practice, | 
and one specifically approved by the New | 
York State Superintendent of Banks), and 
estimated the total resident population of | 
East Patchogue to be over 3,000 persons | 
- 3,234 to be exact. It was estimated upon 
inspection that of the 884 single family — 
dwellings, 490 were built prior to 1939 (and 
the great majority of these between 1900 | 
and 1939), 249 between 1940 and 1949 and | 
145 between 1950 and 1962, indicating 
steady and continuous growth on the part | 
of East Patchogue. Nor was this growth 
anywhere near an end in 1962; the area 
was far from being saturated. It was es- 
timated that in 1962, under existing zoning 
laws, there was still room in East Patchogue 
for 163 new houses, and several were already 
under construction. Finally, there were at: 
the time in East Patchogue very few old dwel- 
ling units in need of repair. 


(8) Community Attributes - Commercial and Industrial. 


In 1962, East Patchogue had 92 commercial 
and industrial concerns in operation, and a 
daytime working population of 733. A list of 
these business establishments, showing the 
wide range of services which they provide’ to 
the East Patchogue community and the nurnber 
of persons employed by each, is attached 2 
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this affidavit as Exhibit "A". In addition, a 
very large shopping center with parking faci- 
lities for 1,025 cars was starting construc- 
tion in East Patchogue in 1962. This Patchogue 
Plaza Shopping Center was to contain 32 com- 
mercial establishments, including a large Food 
Fair supermarket and a large S. S. Kresge de- 
partment store. See Exhibit "A". 


(C) Community Attributes - Political and Social. 


East Patchogue is and was in 1962 a political 
entity separate, distinct and independent from 
the incorporated village of Patchogue, and not 
merely a part or extension of that village. 


() Where the communities of Patchogue and 
East Patchogue are contiguous, they are sepa- 
rated by the eastern boundary of the incorpo- 
rated village of Patchogue — a line which runs 


north from Patchogue Bay along Bay Avenue to 
Main Street and then continues north in a straight 
line to Lakewood Street. 


(il) The village government of the incorpo- 
rated village of Patchogue is neither elected by 
the votes nor supported by the taxes of the resi- 
dents of East Patchogue. 


(i) East Patchogue is in no way governed 
or provided with services or facilities by the 
village government of the incorporated village 
of Patchogue. Patchogue does not provide East 
Patchogue in any way with water, gas, electricity, 
sewage, telephone service, police protection, 
garbage collection, road maintenance, transpor- 
tation services or school facilities. East Pat- 
chogue contracts independently with Patchogue 
for fire protection in the East Patchogue Fire 
Protection District, which provides fire protec- 
tion for the southern half of East Patchogue. Fire 
protection for East Patchogue's northern sector 
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is provided by the North Patchogue Fire District, 
which is in no way connected with the incorporated 
village of Patchogue. | 


(IV) Upon information and belief, as of the 
time of the 1960 census the United States Bureau 
of the Census has delineated an East Patchogue 
population enumeration district separate and dis- 
tinct from the Patchogue enumeration district. 


(V) There is an elementary public school in 

the unincorporated village of East Patchogue —_ 

+ the Medford Avenue School — which has an en- 
rollment of approximately 800 pupils drawn both 
from East Patchogue and the surrounding com- 
munities in its immediate neighborhood. This 

Md school is one of the schools in Brookhaven Union 

= Free School District No. 24, which serves the un- 
incorporated areas of Medford, North Patchogue 
and East Patchogue, as well as the incorporated 
village of Patchogue. The school was built in 
1930, and was the first school in the District to 
be built outside the village of Patchogue. 


(6) The information set forth in Paragraph 5 (A) and () 
of this affidavit and in Exhibit "A" annexed hereto was fur- 
nished in summary form to Mr. Charles Hargraves, National 
Bank Examiner, on the occasion of his physical inspection of 

& the Tinker branch's area of location, May 7- 11, 1962, At that 
time, Mr. Hargraves and his superior, Mr. C. A. Dunham, 
Acting Chief National Bank Examiner, strongly urged Tinker 
to enlarge its primary service area (which up to that time 
had been delineated by Tinker to be coterminous with the area 
of location of its East Patchogue branch as described in 
Paragraph 3 of this affidavit) so as to include part of the in- 
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corporated village of Patchogue. Tinker redrew its primary 
service area inaccordance with this request of the Comptrol- 
ler's agents. The Tinker branch's area of location at East 
Patchogue, however, was not changed, but remained (and still 
remains) as described in Paragraph 3 of this affidavit. In 
accordance with the enlargement of the primary service 
area, Governmental Statistical Corporation revised the fig- 
ures in its East Patchogue study (including the list of busi- 
nesses and daytime working population therein) so as to re- 
flect the information concerning the added service area. 
This revised information has been before the Comptroller 
and his agents at all times during this proceeding, to the 
best of my knowledge and belief. 


(7) The facts contained in this affidavit demonstrate 
that East Patchogue has now and has long had many of the 
characteristics of a village and many of the attributes of 


community life and community interests. 


/s/ Frederick Tilney 
[Jurat dated October 9, 1964] 
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EXHIBIT "A" 


Daytime 
Working 
Businesses Population 


Pilger Ins. & Real Estate 
Gulf Service Station 
Nagers Florist 
Rogers Supply Co. 
Delicatessen 
Case Suffolk Corp. - Plumbing - Office, 
Sales, Warehouse 
Fredericks Grocery 
Avalon Restaurant 
TV Service 
Luncheon 
Reidy's Bar 
Paper Company 
Funeral Parlor 
PATCHOGUE PLAZA SHOPPING CENTER 
(Under construction) 
Ladies Apparel - Rainbow Shop 
Crown Drug Co. 
Plaza Laundromat 
S. S. Kresge 
Food Fair 
S. Sloane - Insurance 
R. E. Posner - Real Estate 
Rowlic Inc. 
Ackly's Marine 
Yale Discount 
George Dege - Elec. Contractor 
LeMuns Photo 
Brand Vacuum Cleaner 
King Appliance 
Orville Meyer TV & Radio Service 
Neirmeyer Neon Signs 
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Birdcage Luncheon 

M & M Contracting 

Carman Ave. Auto Yard 

Athens House 

Whirlaway's 

Sunoco Service Station 

Colony Cleaners 

Hammond Organ Studios of Suffolk 
Bohack Super Market 

Texaco Station 

Holz Motors 

Rodgers Green Houses 

Pulaski Club of Patchogue, Inc. 
Green Houses 

Sinclair Service Station 

The Rendezvous Cocktail Lounge 
Mary Carter Paints 

Richard A. Schoenfeld - Liquors 
The National Cash Register Co. 
Ana Nanuen - Masseuse 


Grover Products, Inc. - Bedding & Den Furn. 


C. & W. Drug Co. 

Patchogue Carpets, Inc. 

General Adjustment Bureau 
Ballerina Mfg. Co., Inc. 
Clear-View Plate Glass Co. 

Auto Body Shop 

Edward Gervey & Co. - Accts. 
Lucy's Beauty Shoppe 

Phil & Teddy's Shoe Service 
John's Barber Shop 

N. Y. State Div. of Unemployment 
Cylvick Dress Co. 

Green House 

Makela Television—Auto-Radio Shop 
Beauty Shop 

Nick's Shoe Repair 

Lou's Barber Shop 

Fesslers Delicatessen 
Laundromat 
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Athens Dry Cleaning 
James Tavern 

Jack's Service Center 
Behme's Bakery 

Midland Photo Service 
Restaurant 

G. Schneider - Watchmaker 
South Shore Travel Bureau 
Mobilgas Station 

Andre Hair Stylist 

Plaza Restaurant 

Blue Point Laundry - Cleaners 
Hill's Super Market 
Texaco Service Station 
Green Houses 

Robinson's Fine Foods 
Derby Bros. - Carpets 
Dahlman's Delicatessen 
Sunoco Service Center 
Uniforms (school) maker 
East End Tavern 

Otto's Stationery 

The Chuckwagon 

Barber Shop 

Suffolk Automatic Transmission Special 
Grocery Store 

Reich Bros. - Trucking 
Medford Avenue School 


Total: 92 
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AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF SUFFOLK ) si 

CECIL L. HALL, being duly sworn, says: 

I am President of intervenor Tinker National Bank, East 
Setauket, New York. I respectfully submit this affidavit as a 
supplement to my affidavit sworn to May 3, 1963 (and in par- 
ticular to paragraph 10), and in opposition to plaintiffs' re- 
newed motion for summary judgment in this case. 

Plaintiff competitor banks have continued to prosper 
ever since the opening of Tinker's East Patchogue branch 
on July 25, 1962. During the first 24 months that Tinker's 


East Patchogue branch was in operation, the deposits in 
plaintiff banks continued to grow by more than $15,000,000, 
as indicated by their published statements: 


June 30, 1962 June 30, 1964 
Union Savings Bank $50,376 ,062 $55,058,925 
Peoples' National Bank 32,213,603 36,105,539 


Patchogue Bank (now 
Island State Bank) 12 629,934 19,146,099 


TOTAL $95,219,599 $110,310 ,563 


Thus, since the opening of Tinker's East Patchogue 
branch, the plaintiff banks' total deposits have increased by 
$15,090,964 — an increase of 11.6%. Plaintiff banks en- 
joyed this increase without the benefit of any acquisitions by 


merger or any openings of new branches. 
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The Tinker branch in East Patchogue has also been 
highly successful. Since its opening on July 5, 1962, Tin- 
ker's East Patchogue branch has taken in deposits of $2,- 
528,312. | 

Thus, it is unquestionably true that plaintiff banks rave 
greatly increased their business at the same time that Tin- 
ker's East Patchogue branch has also grown and prospered. 
Plaintiffs have no cause or standing to complain of Tinker's 
branch. There is plenty of business in the area involved in 
this case. A need for new banking facilities was fairly met 
by the new Tinker branch in East Patchogue. | 


/s/ Cecil L. Hall 
[Jurat dated October 22, 1964] 


AFFIDAVIT 


STATE OF NEW YORK ) 
) ss.: 

COUNTY OF SUFFOLK ) 

CECIL L. HALL, being duly sworn, says: | 

I am President of intervenor Tinker National Bank, East 
Setauket, New York. I respectfully submit this affidavit asa 
supplement to my affidavit sworn to October 22, 1964 (and in 
particular to paragraph 3). 

In my affidavit of October 22, 1964, I made the statement 
that, since the opening of Tinker's East Patchogue branch, 
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the plaintiff banks' total deposits have increased by $15,- 
090,964 — an increase of 11.6%, and that they enjoyed this 
increase without the benefit of any acquisitions by merger or 
any openings of new branches. 

It has come to my attention that Peoples' National Bank 
opened a new branch in Centerreach, Suffolk County, New 
York, in February, 1963, and that Patchogue Bank (now Is- 
land State Bank) opened a new branch in Islip Terrace, Suf- 
folk County, New York, in May, 1964. I would like this cor- 
rection to be noted by the Court. 


/s/ Cecil L. Hall 
[Jurat dated Nov. 2, 1964] 


AFFIDAVIT 


STATE OF NEW YORK ) 
88.° 


) 
COUNTY OF SUFFOLK ) 


CHARLES R. DOMINY, being duly sworn, deposes and 
says: 

(1) Ireside at Titus Lane, Bellport, Town of Brook- 
haven, Suffolk County, Long Island, New York. I have re- 
sided in Bellport, which is a few miles east of the unincor- 
porated area of East Patchogue, since 1928. I have been a 
Village Trustee of Bellport, a member of the Town trustee 
of the Town of Brookhaven and Sheriff of Suffolk County. I 
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am now and was in 1962 Supervisor of the Town of Brook- 


haven, within which Town lies the unincorporated area of 
East Patchogue. Iam familiar with the characteristics and 
attributes of the towns, villages and communities of Suffolk 
County, and in particular with the Town of Brookhaven and 
the unincorporated area of East Patchogue. I respectfully 
submit this affidavit as a supplement to my affidavit sworn 
to May 9, 1962, in connection with the application of Tinker 
National Bank, East Setauket, New York ("Tinker") for a 
branch in East Patchogue. 

(2) The portion of East Patchogue (hereinafter refer- 
red to for convenience as "East Patchogue") in which Tin- 
ker operates a branch is bounded on the north by Franklin 
Avenue; on the east by Washington Avenue to Main Street 
and further on the east south of Main Street by Conklin Ave- 
nue to Carman Street and thence along the center line of the 
Swan River to Patchogue Bay; onthe south by Patchogue Bay; 
on the west by the village line of the incorporated village of 
Patchogue to Lakewood Street and west on Lakewood Street 
to Medford Avenue and thence north to Franklin Avenue. 

(3) This area is less than three square miles in size, 
and contains a population of well over 500 people. There- 
fore, under Article II, Section 2, New York Village Law, 
East Patchogue could incorporate as a village if the resi- 
dents thereof chose to do so. Substantially all of this infor- 
mation is also contained in my affidavit of May 9, 1962. 

(4) Suffolk County in general, and the Town of Brook- 
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haven in particular, like all of the communities surround- 
ing metropolitan New York, are rapdily growing and merg- 
ing parts of a relatively solid urban mass, see Exhibit "A", 
attached hereto. In most cases, it is now and has been for 
several years past difficult to differentitate by eye (whether 


flying over or driving through) the various villages and com- 


munities in Suffolk County and the Town of Brookhaven. 

(5) Patchogue and East Patchogue are two distinct and 
independent political entities. Patchogue lies within clearly 
defined legal boundaries which do not encompass any part 
of East Patchogue. The Patchogue village government is not 
elected or supported by the residents of East Patchogue. 
The Village of Patchogue does not provide the residents of 
East Patchogue with any services or facilities: 


(A) School facilities are provided to East 

- Patchogue by Brookhaven Union Free School 

| District #24, which is an independent munici- 

pal corporation. The incorporated village of 

Patchogue does not provide East Patchogue 

- with any school facilities. Brookhaven Union 

_ Free School District #24 covers an area of 

' approximately 15 square miles and serves the 

- incorporated village of Patchogue, which cov- 
ers an area of 2.51 square miles, and the un- 
incorporated communities of East Patchogue, 

| North Patchogue and Medford. One of the Dis- 
trict's elementary schools — the Medford 

_ Avenue School — lies within East Patchogue 
and serves the surrounding neighborhood, in- 
cluding many of the homes located in East Pat- 
chogue. The location of the Medford Avenue 
School in East Patchogue is clearly shown on 
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the map attached to my affidavit of May 9, 1962 
which was filed with the Comptroller as part of 
Tinker's application for its East Patchogue 
branch. 


(B) Telephone service is furnished to East 
Patchogue by the New York Telephone Com- 
pany. 


(C) Gas and electricity are furnished by the 
Long Island Lighting Company. 


(D) Water is furnished by the Suffolk County 
Water Authority. 


(E) Fire protection is furnished by the East 
Patchogue Fire Protection District (under inde- 
pendent contract with the village of Patchogue) 
and the North Patchogue Fire District. 


(F) Police protection is furnished by Suf- 
folk County. The village of Patchogue has a 
special force of traffic and parking patrol- 
men which does not service East Patchogue. 


(G) Garbage collection is furnished by 
private contractors. The village of Patchogue 
maintains its own garbage collection facili- 
ties, whichare not provided to East Patchogue. 


Roads are maintained by New York’ 
State, Suffolk County and the Town of Brook- 
haven. The village of Patchogue maintains 
its own roads within its boundaries, but does 
not maintain any roads within East Pat- 
chogue. 


() The village of Patchogue maintains | 
its own system of storm sewers within its 
boundaries but does not maintain any sewers 
in East Patchogue. 


(6) In 1962 East Patchogue contained almost one thou- 
sand dwelling units with an estimated residential population 
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of over 3,000 people, and approximately 90 business estab- 
lishments' with a daytime working population of over 700 peo- 
ple. 

(7) It is evident therefore that East Patchogue had 
in 1962 and has now many attributes of a village and many 
attributes of community life and interests. 


/s/ Charles R. Dominy 


[Jurat dated Oct. 9, 1964] 


EXHIBIT. ee 
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murcare "A" 
~ NEW.YORK HERALD TRIBUNE 
March 20, 1964 
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DISTRICT OF COLUMBIA, ss: 


; 
| 
AFFIDAVIT 
| 
| 


JAMES J. SAXON, being first duly sworn, denoees and 
says: 

1. Iam the Comptroller of the Currency, duly appointed, 
qualified and acting as said officer. | 
2. I have access to and control over all the records of 
the Office of the Comptroller of the Currency. | 

3. National Banks under the supervision and regulation 
of the Office of the Comptroller of the Currency may, pur- 
suant to Title 12 U.S.C. 36(c) apply to this Office for permis- 
sion to open and operate branches. 

4, Pursuant to the provisions of Title 12 U.S.C. a 
and upon authority of a resolution of its Board of Directors, 
Tinker National Bank, East Setauket, New York, made ap- 
plication on March 15, 1962 to open a branch in the unincor- 
porated area outside of Patchogue, known as East Patchogue, 
and hereinafter described, and this application was approved. 
Subsequently, on July 5, 1962, the subject bank did opel said 
branch resulting in the present action. 

5. In its application to open a branch in East Patchogue, 
New York, the Tinker National Bank of Setauket proposed 
that its branch be located in a village, in the unincorporated 
area outside of Patchogue, described as follows: | 


| 
"That section of the unincorporated area in the 
Town of Brookhaven bounded on the north by 
Franklin Avenue, on the east by Washington 


JA 258 


Avenue to the Montauk Highway and further on 
the east south of the Montauk Highway by Con- 
klin Avenue to Carman Street and thence along 
the center line of Swan River, on the south by 
Patchogue Bay, on the west by the village line 
of the Village of Patchogue and the center of 
Bay Avenue north to Lakewood Street and west 
on Lakewood Street to Medford Avenue and 
thence north to Franklin Avenue." 


6. The information in my files including a supplemental 
investigation made following the decision of the Court of Ap- 
peals and additional materials submitted by Tinker National 
Bank concerning the unincorporated area outside of Pat- 
chogue where the above bank has located its branch indicates, 
among other pertinent data, that the area contained approxi- 
mately 950 residences, the price of which ranges from $10,- 
000 to $35,000 and an estimated population of 3,325. The 


area contained a school, three factories, eight service sta- 


tions, éight supermarkets and grocery stores, eight barber 
shops and beauty salons, one travel agency, one real estate 
office and one professional office. There were 74 other 
businesses of various kinds in the community for a total of 
over 100 commercial and industrial concerns. 

7.\ The site of the branch, herein referred to as East 
Patchogue, has the characteristics ofa village. The bound- 
aries of the incorporated village of Patchogue do not in- 
clude this area, known as East Patchogue, nor does Pat- 
chogue govern this area or provide services or facilities 
to it. 
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8. Ihave reviewed my file pertaining to the branch ap- 
plication of the Tinker National Bank, East Setauket, New 
York in light of opinion number 18,145 of the Court of Ap- 
peals decided on June 25, 1964 and reported at 335 F.2d 718 
(1964) and I have decided that the subject branch was lo- 
cated in a village on July 5, 1962 as required by Title 12 
U.S.C. 36(c) and the statutory law of New York, and I have 


reaffirmed my conclusion to that effect. | 


/s/ James J. Saxon 
Comptroller of the 
Currency 


(Jurat dated Oct. 19, 1964] 


AFFIDAVIT 


STATE OF NEW YORK ) 


) s8.: | 
- COUNTY OF NASSAU ) | 


DOROTHY M. FORDYCE, being duly sworn, says: 

I am an attorney at law duly licensed to practice in the 
State of New York. I reside at Piping Rock Road, City of 
Glen Cove, post office Locust Valley, Nassau County, Long 
Island, New York. I am a partner in the firm of Fordyce & 


Alexandre, with offices at 78 Forest Avenue, Locust Valley, 
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Town of Oyster Bay, Nassau County, Long Island, New 
York. 


Purpose of Affidavit 


At the request of the intervenor I hereby respectfully 
submit this affidavit reflecting my opinion whether a cer- 
tain portion of the unincorporated area of East Patchogue, 
Town of Brookhaven, Suffolk County, Long Island, New York, 
the designated location of Tinker's branch (hereinafter some- 
times referred to for convenience as "East Patchogue"), has 
"some attributes of a community" and "some attributes of 
community life or interests" within the meaning of the Dis- 
trict of Columbia Circuit Court of Appeals’ opinion in this 
case. See 335 F.2d 718, at 721 and 723. Much of the factual 
material upon which my opinion is based is contained in the 
affidavits of Charles R. Dominy, sworn to October 9, 1964, 
of Frederick Tilney, sworn to October 9, 1964 and of Terence 
F. Gilheany, sworn to May 17, 1965, all part of the record in 
this case. I have considered this factual material which will 


not be repeated. 


Community Area in Question 


As is true of the foregoing three affidavits, my affidavit 
deals with a portion of the unincorporated area of East Pat- 
chogue, Town of Brookhaven, Suffolk County, Long Island, 
New York which is bounded on the north by Franklin Ave- 
nue; on the east by Washington Avenue to Main Street and 
further on the east south of Main Street by Conklin Avenue 
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to Carman Street and thence along the center line of the Swan 
River to Patchogue Bay; on the south by Patchogue Bay; on 
the west by the village line of the village of Patchogue to 
Lakewood Street and west on Lakewood Street to Medford 
Avenue and thence north to Franklin Avenue. This defined 
area is hereinafter sometimes referred to for convenience 
as East Patchogue and is outlined in red on the map attached 


hereto as Exhibit 1. 


My Qualifications 


Since 1949 I have been actively engaged in the practice 


of lawin Locust Valley, Town of Oyster Bay, Nassau County, 
Long Island, New York, and since then I have had extensive 
experience dealing with unincorporated areas and commu- 
nities, and incorporated villages, towns and counties of ‘Long 
Island, New York. | 

From 1949 to 1953 I was an associate of W. Shelby 
Coates, Esq., in Locust Valley. The office handled the legal 
affairs of nine incorporated villages, eight in Nassau County 
and one in Suffolk County. During this period, I was almost 
entirely engaged in handling village affairs. I also engaged 
in the attempted incorporation of the village of Sweet Hollow 
in the Town of Huntington in Suffolk County, New York and 
in the annexation of territory to the existing incorporated 
villages of Brookville and Muttontown, both in the Town of 
Oyster Bay, Nassau County, Long Island, New York. 

From 1950 to 1960 I was Executive Secretary of the 
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Non-Partisan Civic Association, an organization with a 
membership of approximately 600 taxpayers from 12 villages 
and other unincorporated areas in the Town of Oyster Bay, 
Nassau County, Long Island, New York, where the real value 
of lands aggregated over 100 million dollars. My work in- 
cluded studying and reporting on Town and village matters 
and dealt to a large extent with local (i.e., village, town and 
county) and State legislation. During the course of my em- 
ployment, I prepared a pamphlet entitled "Your Local Gov- 
ernment and How It Works", which was published in 1961 by 
the Association, annexed hereto as Exhibit 2. 


Since 1954 I have been Village Attorney for the incorpo- 
rated villages of Old Brookville and Centre Island in the 
Town of Oyster Bay, Nassau County, Long Island, New York. 

I have been Chairman of the Zoning and Planning Com- 


mitted for the Supervisor of the Town of Oyster Bay, Nas- 
sau County, Long Island, New York since January, 1964. 
Opinion 

Based on a thorough study of eastern Long Island, Suf- 
folk County and the Town of Brookhaven in general, and of 
East Patchogue in particular, including a study of the mate- 
rial annexed hereto as exhibits, I am of the opinion that the 
East Patchogue area so designated does in fact have some at- 
tributes of a community and some attributes of community 
life or interests. 


Facts Suppor Opinion 


East Patchogue is Commonly Known 
To Be Distinct, Identifiable and Sep- 
arate from the Incorporated Village 


of Patchogue 
1. The Federal census of 1960 shows East Patchogue 


as an "unincorporated community". (East Patchogue is one 
of 20 unincorporated communities in the Town of Brookhaven. 
There are 66 unincorporated communities shown in Suffolk 
County and 250 throughout the State.) | 

2. The Long Island Lighting Company survey of 1964 
(Exhibit 3), both in its index and map, shows East Patchogue 
as one of 36 "communities" in the Town of Brookhaven. 

3. Hagstrom's Map of Suffolk County in its index indi- 
cates "Towns, Villages and Places" and includes East Pat- 
chogue both in its index and geographically on the map. 
(See Exhibit 4.) 

4. East Patchogue is identified on road maps as guces 
(See Exhibit 5.) | 

5. The Town of Brookhaven School District Map, "Base 
Map" and Planning Board Map each designates East Patchogue 
as a discrete geographical area or community. (See Exhibits 
1, 6 and 7.) 

The foregoing points up the erroneousness of the state- 
ment in the plaintiffs' affidavit of Robert H. Pelletreau, Esq., 
that East Patchogue, as a matter of local practice or custom, 
is not distinct from the village of Patchogue, but is consid- 


ered a part of it. 


JA 264 


' Contrary to Plaintiffs' Pelletreau Affidavit, 
East Patchogue Has Distinct Community At- 
_ tributes of Its Own, and Is Not Merely a 

_ Fringe Area of the Incorporated Village 


, of Patchogue 


Suffolk County, wherein lies East Patchogue, encompas- 
ses the entire long, narrow eastern half of Long Island, and 


is composed politically of 10 towns, no cities, 29 villages and 
one Indian'reservation. (See Exhibit 3, map immediately fol- 
lowing "Suffolk County" divider.) Judicial, statistical and 
popular notice has already been taken of the fact that Suffolk 
County is growing at a tremendous rate. (See Incorporated 


Village of Port Jefferson v. Board of Supervisors of the 
County of Suffolk (Sup. Ct. Suffolk Co.), New York Law 


Journal, December 30, 1964, p. 19, and Exhibits 8, 9 and 
10.) The results of the great population boom and conse- 
quent urban sprawl in Suffolk County is dramatically illus- 
trated by Exhibit 11, an aerial photograph taken on March 
27, 1964 which shows all or part of Patchogue, East Pat- 
chogue, Medford and Blue Point. Obviously, it is difficult 
to observe where one community ends and another begins. 
The entire area, like virtually all of Long Island, has be- 
come urbanized — or at least suburbanized. In such a sit- 
uation, I submit that Mr. Pelletreau is misleading in stating 
that East Patchogue has no "political or geographic features 
to identify it or distinguish it from the larger unincorporated 
area of which it is a part.” 

As the Court of Appeals pointed out, the only relevant 
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question in determining whether East Patchogue is a village 
is: Does East Patchogue have within itself "some attributes 
of a community"? (Emphasis added.) A close inspection of 
Exhibit 11 reveals that East Patchogue, which lies just to the 
right of center in the lower portion of the photograph, has the 
same type of community attributes in terms of industrial 
units, residential development, roads, etc. as does the incor- 
porated village of Patchogue. | 
Mr. Pelletreau's affidavit inaccurately states: 


"The site of the Tinker Bank is not in a shop- 
ping center or business district in any way | 
distinct from the downtown business district 
of the Incorporated Village of Patchogue. 


"The area of location has none of the char- 
acteristics of a village. It has no local gov- 
ernment, post office, fire district, police dis- 
trict or schools of its own and it has no wa- 
ter, sewage, electrical or other utility serv- 
ices serving it alone." 


ee each item: 

- Shopping Center or Business District. A shopping 
center or business district may not be distinct, whether it be 
on Boston Post Road, Jericho Turnpike (which runs through 
Nassau and Suffolk Counties) or Main Street (also known as 
the Old Montauk Highway), which runs through both incorpo- 
rated Patchogue and unincorporated East Patchogue. ‘One 
finds today that in general the zoning along heavily travel- 
led arteries of traffic in the suburban areas of Long Island 


is essentially for business purposes, whether zoned by a 
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town, city or village. Without a detailed map in hand show- 
ing municipal boundaries, it would be in many instances im- 
possible to determine if one were shopping in Queens County 
(a part of New York City), an unincorporated area or village 
adjacent thereto in Nassau County and, if one continued east, 
whether in Nassau or Suffolk County. 

2. Local Government. Local Government is no longer 
"local" in the original sense of the word in that the federal, 
state and even county and town governmental bodies have to- 
day undertaken to subsidize and often administer numerous 
projects and functions which once would have been handled 
locally, but which today, because of their size and complex- 
ity, cannot be handled at the local level. Among these are 
highway construction, hospital construction, urban renewal 
projects, aid to the poor, aid to education and many other 
services. See Exhibits 12, 13 and 14, which are: 

Exh, 12. A recent article published by Newsday (Long 
Island's largest daily newspaper) relating to a proposed Nas- 
sau County Sewer District at an estimated cost of $350 mil- 
lion dollars. It is only one indication of a large governmen- 
tal unit taking over the functions which once were considered 
local. 

Exh. 13. A recent article published by the New York 


Times indicating the problems Long Island is facing in con- 


nection with its water supply which cannot conceivably be 
dealt with at a local municipal level. 
Exh. 14. A recent article published by the New York 
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Herald Tribune relating to the creation of a National Park as 


an indication that recreational facilities today on Long Island 
are no longer a purely local matter. | 

This result of urban sprawl, combined with the fact that 
the town has historically been the basic form of government 
in New York (see Appendix A), has rendered obsolete the in- 
stitution and functions of the village — and particularly the 
incorporated village — on Long Island. This is pointed up 
by the fact that in the last 33 years, only three villages have 
been incorporated in New York State, as compared with 550 
up to 1932.” Furthermore, the Town of Brookhaven, in 
which East Patchogue is located, has an area of 360 square 


* : 

In lieu of incorporating as a village, an unincorporated 
area's only alternate method of becoming a part of a village 
is by annexation to an existing, adjacent village. This me- 
thod permits an area of any size, with no restrictions as to 
population and no restrictions as to the ultimate size of the 
village, to incorporate. Annexation is initiated either by own- 
ers of a majority of assessed value or by a majority of qua- 
lified electors in the area proposed for annexation. The ulti- 
mate result is dependent on the overall vote of residents. 
Thus the owners of large tracts of valuable land may be le- 
gally incorporated as part of an existing village by annexa- 
tion notwithstanding their objection thereto or they may be 
defeated in an attempt to initiate an incorporation or to join 
a village through annexation by the vote of residents within 
the area proposed for incorporation or annexation. Annexa- 
tion thus provides an easy way around the stringent popula— 
tion and area requirements of the New York Village Law for 
de novo incorporation, and substantially lessens their impor- 
tance and use. 
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miles. It is the largest town in New York State — larger 
than the entire County of Nassau. Yet out of its total 1960 
population of 109,900, only 14,792 lived in its seven incorpo- 
rated villages, which comprise a very small geographical 
area of the Town of Brookhaven. The same condition ob- 
tains in the other towns of Suffolk County. (See Exhibit 15.) 


Thus, the lack of local government does not indicate the 
absence of a community or village, but rather points up the 
need to define those terms reasonably functionally — that 
is, in terms of the services (such as banking) which the resi- 
dents, businesses and industries of a particular area having 
some attributes of a community and community life or inter- 


ests might reasonably expect to find and use in that area. 


As so aptly stated in The Challenge of Megalopolis, by 
Jean Gottman, at page 109: 


"New pressures and conflicts have now de- 
veloped that require increasing integration into 
one interwoven system. The growing needs and 
the dwindling space and natural resources of 
cities, suburbs, neighboring counties and states 
make narrow and exclusive community pride not 
only obsolete, but also distinctive. 


"Community problems can no longer be set- 
tled on concern for the larger community of 
common interests and aspirations.” 

3. Police. The counties in New York in turn, especially 
in the environs of the so-called metropolitan area adjacent to 
New York City, have by legislation preempted many functions 
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once considered purely local. These counties include both 
Nassau and Suffolk, each of which now has its own special 
charter. Nassau's charter was adopted in 1938, Suffolk's in 
1958, each concurrent with population growth and the need for 
expanding facilities. Each now has its own county police 
force. In Suffolk County the five easterly towns as well as 
many of the villages therein are serviced by the County Po- 
lice, including the Town of Brookhaven and all of its seven 
incorporated villages, including the village of Patchogue and 
the community of Fast Patchogue. Cf. Incorporated Village 
of Port Jefferson v. Board of Supervisors of the County of 
Suffolk, supra. | 

4, Post Offices. The Federal Government determines 
the location of post offices. 118 incorporated villages in New 
York State have none. 48 of these 118 villages are in Nassau 
County, 11 in Suffolk County, and one in both counties. | 

5. Fire District. Fire districts and fire protection dis- 
tricts are created by the Town, and while a few Long Island 
villages have their own fire departments, most of them! con- 
tract with the Town-created fire districts for fire protection. 
Virtually all fire departments in Suffolk County are volunteer 
organizations. 

6. Schools. School districts are under the jurisdiction 
of the New York State Commissioner of Education. Except 
in cities, school district boundaries bear no relationship to 
municipal boundaries, and the municipalities have no juris- 


diction over the location of public schools or their adminis- 
| 
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tration. For example, there are 20 school districts in the 
Town of Brookhaven which take in all town territory includ- 

ing its seven incorporated villages and 36 other identified 

areas as well as one unidentified area. 

Both ‘Patchogue and East Patchogue are in School Dis- 
trict 24. (See Exhibit 1.) Local school boards of education 
are elected by the residents of the entire district and there 
are public schools located in both Patchogue and East Pat- 
chogue. 

7. Water. When Nassau and Suffolk Counties were es- 
sentially rural or semi-suburban, water was provided by in- 
dividual wells. Today all residents of Suffolk County, includ- 
ing residents of towns and villages, receive their water sup- 
ply through the County. There are no municipal or private 
water companies. 

8. Sewage. Sewage facilities in most of Long Island 
have, in'the past, been provided by individual cesspools. 
There are some town created sewage districts where the 
population is so dense as to make cesspools impracticable. 
However, with the increasing population growth on Long Is- 
Land, Nassau County recently announced plans to create a 
vast sewage districtatan estimated cost of $350 million dol- 
lars. (See Exhibit 12.) 


9. Electricity. Electricity is provided throughout both 


counties by the Long Island Lighting Company and not by any 
village, city, town or county. 
10. Recreation Areas. Although the town remains New 
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York's dominant unit of administration, counties on Long Is- 


land have also undertaken the construction and maintenance 
of major recreation programs, as has the State and even the 
Federal Government. A National park has recently been 
created on Fire Island. There are several state parks in 
Nassau and Suffolk Counties as well as numerous recreation 
areas created and maintained by towns, the latter being avail- 
able to all town residents, whether residing in unincorporated 
areas or incorporated villages, who are assessed the tax im- 
posed therefor. Few villages provide municipal recreational 
facilities. Most provide none. (See Exhibit 14.) | 


East Patchogue Possesses Many 
Community Attributes Similar to 


those Possessed by Patchogue 


A comparison between the incorporated village of Pat- 


chogue and Fast Patchogue, particularly as regards Mr. Pel- 
letreau's affidavit, indicates the following: : 

1. Suffolk County Police Precinct #5 serves each com- 
munity, with no local autonomy of service. | 

2. Each community is in School District 24, with neither 
community having autonomy. Children from each community 
attend such schools as may be designated by the Board of 
Education. Each of the two communities has one or more 
schools within its boundaries. | 

3. Each community and its residents receive water 
from Suffolk County. Neither has its own independent sup- 
ply. | 
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4. Each community and its residents obtain lighting 
service from the Long Island Lighting Company, neither sup- 
plying its own. 

5. Neither community has a sewer system. Residents 
rely on cesspools or the equivalent thereof. 

6. In Patchogue there is a highway department which 


maintains only designated village roads. The citizens of 
Moree i eee 


zens of East Patchogue. The Town of Brookhaven has as- 
signed a direct division of its highway department to East 
Patchogue. 

7. Citizens of both Patchogue and East Patchogue may 
vote in the Town of Brookhaven elections and run for elective 
offices of the Town or be appointed to the respective planning 
board and board of zoning appeals of the Town or other 
offices of the Town. 

8. Patchogue has its own fire district and East Patchogue 
is served by a fire protection district. 

* KOK 

For the foregoing reasons, I am of the opinion that the 
area designated as East Patchogue has some attributes of a 
community and some attributes of community life or inter- 
ests. 


/s/ Dorothy M. Fordyce 
{Jurat dated May 17, 1965] 
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Metamorphosis—The roads of Robert Moses and the cars of Detroit opened the island; now two classes—blue- and white-collar—are giving it @ city, rather than suburban, tone. 


Long Island Is Becoming Long City 


From the borders of Queens and Brooklyn to Montauk Point, a region once consecrated 
to potato farms and the estates of the rich is fast turning into a 118-mile-long metropolis. 


By JOE McCARTHY 


how long Long Island has-been 
an island nobody knows for sure. 
But this year marks the 350th an- 
niversary of its first appearance on a 
map in that form, instead of being pic- 
tured, as Henry Hudson and earlier 
European explorers assumed it to be, 
as a part of the New York and New 
England mainiand, 


Hudson, of course, had only seen the | 


south shore of Long Island from the 
Atlantic Ocean and New York Bay. He 
did not know about Long Island Sound. 


In 1614, five years after Hudson's voy- | 


age to New York, a Dutch navigator 
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that this whale-shaped expanse of land, 
stretching 118 miles from the East 
River to Montauk Point, was separate 
and quite different from tne rest of New 
York and nearby Connecticut. 

Long Island is certainly a place with 


and pine barriers.in the middle of Long 
Island, between Lake Ronkonkoma and 
Moriches, is almost a duplicate of the 


Brookville and Westbury, with their 
stables and corrals of fine horses, have 
the flavor of Maryland and Virginia. 


1 eee 
of Sag Harbor and the booming sport 
fishing mecca of Montauk, hearty and 
jovial, sproutmg new motels and ma- 
rinas. And there are the chic and 
wealthy summer resorts of East Hamp- 
ton and Southampton, where the 
Meadow Club, unfortunately, is no 
longer able to provide a personal maid 
for each lady member or guest, as 
it did in former years. Not very far 
from the exclusive and genteelly un- 
crowded fairways of private clubs 
such as the National Golf Links of 
America, the Maidstone, the Creek and 


Meadowbrook are the public’s over- 
crowded golf courses at Bethpage 
State Park, where sleepy husbands 
from commuter developments sign in 
at 4 o’clock on Saturday mornings to 
get a turn to tee off by 10 or 11. 

Long Island presents many other 
sharp contrasts. At the rural east end 
of Suffolk County, where farming is 
still the big industry, the one-room 
schoolhouse survives in two small vil- 
lages. At the western side of the same 
county is the fast-spreading district 
of Commack, whose fields have filled 
in recent years with new split-level 
houses. In 1954, Commack had one 
school with 250 pupils. Next year it ex- 
pects to have 12,000 children of school 
age, requiring 18 schools. 


In all of the western towns of Suf- 


folk the story is the same; Smithtown, 
for example, with 20,923 people in 1950, 
mow has a population of more than 
65,000. Nassau County, between Suffolk 
and the city limits of Queens and 
Brooklyn, has (Continued on Page 66) 
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(Continued from Page 17) 


Mineola, which used to work 
mostly with green vegetables 
and potato farmers, is devot- 
ing all of its time to informa- 
tion on lawn care and preven- 
tion of crab grass. There is 
so little open space left in 
Nassau that most of its teen- 
aged boys now play basket- 
ball instead of baseball dur- 
ing the summer months and 
its seven-year locusts, for the 
first time in history, failed to 
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island in an almost feudal 
fashion, sometimes putting a 
whole community on their 
payroll. The other Long Is- 
landers were mostly farmers, 
fishermen or local trades- 
men. There were few com- 
muters and little or no indus- 
try in Nassau or Suffolk. 
“Fifty years ago, the Patch- 
ogue Electric Light Company 
ran the generators in its pow- 
er house only at night,” an 
elderly native of that South 


owners, the only people able 
to use the island for recreation 
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somely landscaped state park- 
ways for pleasure driving only. 

Out of Moses’ driving deter- 
mination — and 


Park, Wildwood State Park, 
Sunken Meadow State Park 
and the Southern State, North- 
ern State, Meadowbrook, 
Grand Central and Wantagh 
Parkways. But if Moses 
opened up Nassau and Suf- 
folk to the public, equal credit 


gasoline pump along its entire 
route from the Queens-Mid- 
town Tunnel to Suffolk, for 
some curious reason. 

The air above the island is 
becoming relatively as crowd- 
ed with traffic as the Express- 
way and parkways below. On 

summer weekends, the 
Federal Aviation Authority's 
traffic - control center at Islip 
guides more than 3,000 pas- 
senger planes a day in and out 
of Kennedy and La Guardia 
Airports. Sometimes as many 
as 25 airliners are stacked up 
in the holding area above Deer 
Park awaiting landing clear- 
ance. Long Island is also re- 


Airport. 

“I knew Long Island was 
getting crowded,” said a lady 
who heard about the Savicki 
incident a few days later, “but 
I didn’t think it was getting 
that crowded.” 


Rian land values and 
taxes—and the high cost of 
servants—have divided most of 
the huge private estates of 40 
years ago into house lots. 
Many of the great palatial 
mansions have become col- 
leges and private schools. The 
Walter P. Chrysler home at 
Kings Point is now the United 
States Merchant Marine Acad- 


a Suffolk branch of Adelphi 
University. 

The nearby 3$,400-acre private 
hunting and fishing domain 
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of the exclusive 100-member 

--Southside Sportsmen's Club is 
being taken over by the state 
as a wildlife conservation pre- 
serve. The state has also ac- 
quired as a park Marshall 
Field's 1,416 - acre estate at 
Lloyd Neck which once had- 
indoor tennis courts, a sea- 
plane base and a staff of 85 
servants. 


| ee pee 


has stories of fantastic real 
estate deals. Ten years ago a 
group of speculators bought a 
70-acre tract of poorly drained 
and inaccessible scrub oak and 
Pine forest near Patchogue for 
$10,000. They gave the town a 
six acre strip for a road, run- 
ning through the property to 
a nearby highway, which the 
town, in return built and 
paved. 

The building of the access 
road so enhanced the value of 
the property that it was resold 
a@ year later to a real estate 
developer for $75,000. In the 
same area, a 10-acre piece of 
farm land, which could not be 
sold to anybody 25 years ago 
when the owner was tempo- 
rarily hard-pressed, changed 
hands last summer for $100,- 
000. 

The rising land values and 
soaring taxes have greatly re- 
duceq Long Island’s farming 
area, now concentrated mostly 
on the North and South Forks, 
the two tail-flipper necks of 
land at the fish-shaped island’s 
east end that enclose Peconic 
and Gardiners Bay. Although 
it has fewer farmers and few- 
er (but bigger) farms, Suffolk 
County is producing more farm 
goods than it did 10 years ago. 
In dollar volume and in the 
value of the products that it 
sells, Suffolk is the leading 
agricultural county in New 
York State. As always, its 
main crop is potatoes but it 
also produces two-thirds of the 
nation’s ducks and does a 


tke big question mark in 
Long Island’s future, warmly 
debated these days in Suffolk 
County especially, is the pro- 
posed 24-mile bridge from 
Orient Point, the island’s 
northeastern tip, to Rhode Is- 
land and Connecticut. The 
state is also studying a plan 
for another bridge across 
Long Island Sound from Oys- 
ter Bay to Westchester, but 
such a causeway, aimed pri- 
marily at relieving traffic in 
the Bronx, would have no par- 
ticular economic significance 
on the island. The argument 
in favor of the Orient Point 
bridge, strongly backed by 
Newsday, the Long Island 
daily newspaper, and by local 
bankers and industrial devel- 
opers, is that it will bring 
much needed commercial traf- 
fic and industry to Suffolk 
County, now a dead end for 
transportation. © 

The change that such a road 
link with New England could 
bring to Long Island might be 
enormous. A new trucking 
route, connecting eastern Suf- 
folk County and Connecticut 
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with western Long Island and 
New Jersey, by way of the 
Verrazano - Narrows Bridge, 
could create a whole new ac- 
cessible industrial area on the 
Atlantic coast 70 miles east of 
New York City, on the farm 
lands around Riverhead. 

Despite the potential of new 
jobs and a new general pros- 
perity, the bridge at Orient 
Point has stirred up indignant 
opposition. Conservatives who 
contend that Long Island needs 
No more changes are appalled 
at the thought of trailer trucks 
roaring through such pictur- 
esque North Fork towns as 
Mattituck, Greenport and East 
Marion on a busy six-lane 
highway. 

“You call that progress?” 
one of the bridge’s opponents 
says. “These bankers and in- 
dustrial developers are trying 
to turn what's left of our love- 
ly and peaceful Long Island 
into a city.” 

From a sociologist’s view- 
point, Long Island is already 
much closer to being a city 
than it realizes. Ten years ago, 
the society in the island’s de- 
velopments of new small 
houses where the bulk of its 
population lives was a one- 
class white collar society. In 
the Levittown of the early 
nineteen-fifties and other 
lower-priced housing settle- 
ments that sprang up in that 
period, everybody was in more 
or less the same income brack- 
et and shared, or conformed 
to, the same way of life. 


Most of the wage earners, 
met at the 5:15 by similar 
young wives in similar station 
wagons, were young executives 
on the way up. They took a 
keen interest in P.-T.A. and 
community affairs, read and 
discussed the same books, 
worked hard at lawn care and 
entertained each other at iden- 
tical cook-outs and cocktail 


parties. 

Most of these original set- 
tlers, climbing the economic 
ladder, have moved on to larg- 
er and more expensive homes. 
They are being replaced in the 
less costly developments of 
Nassau and western Suffolk 
by a new influx of blue-collar 
industrial and mechanical 
workers, fresh from Brooklyn, 
the Bronx and Queens, who 
bring to the suburbs a city 
dweller’s attitude, tastes and 
prejudices. 

Instead of being met by the 


family station wagon at the 
5:15, the blue-collar suburban- 
ite is likely to drive home in 
his service station's tow truck, 
and leave it parked all night 
on the street outside his white 
collar neighbor's home. He and 
his wife are less likely to be 
interested in the “Great 
Books” course and the P.-T.A. 
and they are not so much 
inclined to knock themselves 
out over such problems as 
crab grass and salaries of 
their schoolteachers. Accord- 
ing to recent surveys, almost 
half of Levittown’s population 
now consists of blue-collar 
workers and their families. 

“This has made a great 
change, maybe a change for 
the better in many ways,” 2 
Long Island sociologist says. 
“But the main thing is that 
Long Island’s development 
communities are now two-class 
societies, no longer one-class 
white - collar homogeneous 
groups. 

“When you get a town with 
two big and distinct social 
classes, you have the social 
characteristics of city life — 
not the country suburban life 
that prevailed here in the past. 
More and more blue-collar peo- 
ple are steadily moving out 
here from the city and, as they 
increase, Long Island gets 
more and more of the city at- 
mosphere. Pretty soon, much 
sooner than we think, it will 
be all a city.” 
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EXHIBIT 15 


The 1960 Census indicated a population for Suffolk 
County of 666,784 which is broken down as follows: 

The Town of Babylon has a population of 142,309, of 
which 40,348, or 28.35% live in incorporated villages. 

The Town of Brookhaven has a population of 109,900, of 
which 14,762, or 13.43% live in incorporated villages. 

The Town of East Hampton has a population of 8,827, of 
which 2,646, or 29.97%, live in incorporated villages. 

The Town of Huntington has a population of 126,221, of 
which 10,103, or 7.93%, live in incorporated villages. 

The Town of Islip has a population of 172,959, of which 
3,332, or 1.92%, live in incorporated villages. 

The Town of Riverhead has a population of 14,519 and 
no incorporated villages. 

The Town of Shelter Island has a population of 1,312, of 


which 19, or 1.44%, live in an incorporated village. 
‘ The Town of Smithtown has a population of 50,347, of 
which 1,742, or 3.45%, live in incorporated villages. 

The Town of Southampton has a population of 26,861, of 
which 8,656, or 32.22%, live in incorporated villages. 

The Townof Southold has a population of 13,295 of which, 
2,608, or 1.96%, live in incorporated villages. 
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AFFIDAVIT 


STATE OF NEW YORK 


) 
) SS.: 
) 


COUNTY OF NEW YORK 


TERENCE F. GILHEANY, being duly sworn, says: 

Iam a member of the Bar of the State of New York and 
am associated with the firm of Cadwalader, Wickersham & 
Taft, counsel to intervenor Tinker National Bank. This af- 
fidavit deals with a portion of the unincorporated area of East 
Patchogue, Town of Brookhaven, Suffolk County, Long Island, 
New York State, which is bounded on the north by Franklin 
‘Avenue; on the east by Washington Avenue to Main Street and 
further on the east south of Main Street by Conklin Avenue to 
Carman Street and thence along the center line of the Swan 
‘River to Patchogue Bay; on the south by Patchogue Bay; on 
‘the west by the village line of the village of Patchogue to 
‘Lakewood Street and west on Lakewood Street to Medford 
‘Avenue and thence north to Franklin Avenue. This area is 
‘hereinafter referred to, for convenience only, as East Pat- 
chogue and is outlined in red on the map attached hereto as 
Exhibit 1. 

I respectfully submit this affidavit in support of Tinker's 
contentions that 

(1) East Patchogue has “some attributes of a commu- 
nity" and "some attributes of community life or interests;" 

(2) East Patchogue consequently falls within "the usual 

and customary meaning of the word 'village';" 
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(3) East Patchogue is thus an area in which a national 
bank may legally establish a branch under the banking stat- 
utes of the United States and State of New York; | 

(4) the defendant Comptroller's approval of Tinker's 
East Patchogue branch application and Tinker's opening and 
continued operation of that branch pursuant to the Comptrol- 


ler's authorization are therefore completely in accordance 


with law. See the District of Columbia Circuit Court of Ap- 
peals' opinion in this case, 335 F.2d 718 (June 25, 1964). 

On March 10, 1965, from approximately 10:30 A.M. to 
1:00 P.M. and 2:00 P.M. to 4:00 P.M., I made a tour of East 
Patchogue and the immediately surrounding vicinity with my 
associate, Mr. John B. Bartlett, and Mr. Charles E. Falk- 
ner, the manager of Tinker's East Patchogue branch. Dur- 


ing our tour, which was made partly by automobile but pri- 
marily on foot, we rode or walked down every street in East 
Patchogue with the exception of a few small, residential 
streets in the southern part of East Patchogue. The photo- 
graphs which are annexed hereto as Exhibits 2 through 29 
were taken by Mr. Bartlett during the course of our tour on 
the date and during the times specified above. These Exhibits 
are narratively described as follows: | 
Exhibit 2: Medford Avenue School - on Medford Avenue 
at Dahlia Street, East Patchogue. | 
Exhibit 3: Bohack Super Market, Hammond Organ Stud- 
ios and Texaco Service Station - on Medford Avenue, East 
Patchogue. | 
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Exhibit 4: One of the four commercial greenhouses lo- 
cated in East Patchogue. 

Exhibit 5: View of the west side of Daisy Street, East 
Patchogue, looking north from Vernon Avenue. Upon infor- 
mation and belief, Daisy Street is a street of homes in the 
$10,000 - $15,000 price range, one of many such streets in 
East Patchogue. 

Exhibit 6: View of east side of Washington Avenue, East 
Patchogue, looking north from near Vera Place. Upon infor- 
mation and belief, Washington Avenue is a street of homes in 
the $12,500 - $20,000 price range, one of several such streets 


in East Patchogue. 
Exhibit 7: View of Oak Street, looking east from Medford 


Avenue. Mr. Bartlett was standing in the incorporated vil- 
lage of Patchogue when he took this photograph, and was 
facing east, towards East Patchogue. The boundary line be- 
tween Patchogue and East Patchogue, which bisects Oak 
Street, is clearly indicated in the center of the picture by the 
change in the color of the paving on the roadway. The light 
portion of the roadway in the foreground is in Patchogue, 
while the darker portion in the upper middle of the photo- 
graphis in East Patchogue. Upon information and belief, this 
is due to the fact that Patchogue maintains its own streets, 
but does not maintain any streets in East Patchogue, the lat- 
ter being separately maintained. 
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At the right center of the photograph is a speed limit 


sign showing that the speed limit in East Patchogue is 30 
miles per hour. | 

Exhibit 8: View of East Main Street, looking west from 
East Patchogue into Patchogue. The signs in the foreground 
of this photograph stand on the boundary between Patchogue 
and East Patchogue, which bisects East Main Street at this 
point, and indicate to all persons walking or driving west 
along East Main Street the division between East Patchogue 
and Patchogue. The lower sign also indicates that the speed 
limit in Patchogue, unlike that in East Patchogue, is 25 miles 
per hour. | 

Exhibits 9and10: View of north sideofEast Main Street, 
East Patchogue, looking east. The names, natures and address- 
es of the businesses shown in Exhibit 9 (left to right) are: 


Le Mien's photo and auto radio 
service 428 E. Main 


George Dege plumbing and | 
electrical work 426 E. Main 
Yale Discount furniture and | 
carpenting sales 414 E, Main 
Rollic, Inc. manufacturer of | 
children's play clothes 400 E. Main 
: A closer view of Rollic, Inc. is shown in Exhibit 10. 
Upon information and belief, Rollic is one of the largest 
manufacturers of children's play clothes in the country, and 
manufactures most, if not all, of the children's play clothes 


for the Sears Roebuck retail chain. 
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Exhibit 11; Plaza Theatre - Fast Main Street, East Pat- 
chogue. 

Exhibits 12 and 13: View of south side of East Main 
Street, East Patchogue. The names, natures and addresses 
of the businesses shown in Exhibit 12 (right to left) are: 


Andre Hair 
Styles beauty parlor 389 E. Main 


Plaza Rest restaurant 387 E. Main 


Blue Point 
Laundry cleaners 385 E. Main 


Hills (in back- 
ground) super market E. Main Street 

A clearer view of Hills Super Market and its parking lot 
is shown in Exhibit 13. 

Exhibit 14; The National Cash Register Co. - 331 East 
Main Street, East Patchogue. 

Exhibit 15: Barrie Bros., used cars - 318 East Main 
Street, East Patchogue. 

Exhibit 16: Pettit Funeral Home - 326 East Main Street, 
East Patchogue. 

Exhibits 17 and 18: View of south side of East Main 
Street, East Patchogue. From right to left in Exhibit 17 are: 


Tinker National banking 
Bank (East Pat- (see next 
chogue branch) paragraph) ; 319 E. Main 


C& W Prescrip- 
tions drugstore 317 E. Main 


Office building (see next para-— 
graph and Exhibit 313-315 E. 
18) Main 
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The office building, whose doors are shown in Exhibit 
18, contains an adjustment bureau, a firm of certified pub- 
lic accountants, and insurance and credit agencies. The 
Tinker branch shown in Exhibit 17 is the branch in ques— 
tion here. It is the only banking facility in East Patchogue, 
and is indicated as number 4 on the map annexed hereto las 
Exhibit 1. By way of comparison, the two bank branches 
which lie closest to East Patchogue are pictured in Exhibits 
19, 20 and 21. : 

Exhibit 19: Branch of Island State Bank, one of the 
plaintiffs herein (number 5 on the map numbered Exhibit 1) 
- 468 East Main Street. This branch lies in an unincorpo- 
rated area substantially similar in nature to East Patchogue 
and less than 450 yards from East Patchogue. 7 

Exhibits 20 and 21: North Patchogue branch of Peoples 
National Bank, one of the plaintiffs herein - (number 6 on the 
map numbered Exhibit 1), Sunrise Highway, North Patchogue. 
North Patchogue is an unincorporated area substantially 
similar in nature to East Patchogue. Plaintiff Peoples Na- 
tional Bank has established a branch in North Patchogue 
right on the borderline of East Patchogue, as is evident from 
the fact that the North Patchogue Fire Department (see 
Exhibit 22), which is in the area designated herein as East 
Patchogue, can be seen in the background of Exhibit 20, and 
the Church of the Nazarene (see Exhibit 23), which is on East 
Patchogue's northern boundary, canbe seen in the background 
of Exhibit 21. | 
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Exhibit 22: North Patchogue Fire Department - Gladi- 
ola Street, East Patchogue. 

Exhibit 23: Church of the Nazarene - corner of Ananias 
Avenue and Franklin Street, North Patchogue. This church 
is situated just outside of East Patchogue, Franklin Street 
being East Patchogue's northern boundary. 

Exhibits 24 and 25: View of south side of East Main 
Street, East Patchogue. The names, natures and addresses 
of the business shown in Exhibit 24 (right to left) are: 


Clear View glazier; 
Plate Glass Co. mirrors 303 E. Main 


Edward Gervey certified public 
& Co. accountants 301 E. Main 


Lucy's Beauty 
Shoppe beauty parlor 299 E. Main 


Phil & Teddy's 
Shoe Service shoe repair 297 E. Main 


John's Barber 
Shop barbers 295 E. Main 


New York State Divi- 
sion of Employment 293 E. Main 
A closer view of the New York State Division of Employ- 
ment is shown in Exhibit 25. 
Exhibit 26: From top to bottom, the names, natures and 
addresses of the businesses shown -— which are all in East 
Patchogue - are as follows: ; 


Samuel I. 
Sloane lawyer 392 E. Main 
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Elite Telephone An- telephone 
swering Service answering 392 E. | 


Ballerina Mfg. Co. brassieres 311 E. | 


Exhibit 27: Niemeyer Sign Co. (neon signs) - 121 Bay 
Avenue, East Patchogue. 


: 
Exhibit 28: View of the East side of Bay Avenue, East 
Patchogue, looking south. The names, natures and address- 


ae 


and addresses of the two businesses shown in this photograph 
are as follows: 

Athen House rooming house 311 Bay Ave. 

Whirlaway's Inn restaurant & bar 319 Bay Ave. 


Exhibit 29: Case-Suffolk Corporation - Bay Avenue, 
East Patchogue (serviced by a siding off the Long Island Rail 
Road line). Upon information and belief, this company is the 
largest plumbing supply company in Suffolk County. | 

There are many more businesses, industries and ‘resi- 
dences in East Patchogue than those depicted in the Exhibits 
to this affidavit. However, in the interests of brevity and 
clarity, I have set forth facts and photographs showing not all 
of East Patchogue, but evidence unquestionably demonstrating 
that East Patchogue has many attributes of a community and 


community life and interests. 


/s/ Terence F. Gilheany 
[Jurat dated May 17, 1965] i 
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PLAINTIFFS' EXHIBIT "G-1" 
State of New York 
County of Suffolk 


HARRY T. WEEKS, being duly sworn, deposes and says 
that he resides at 69 Maple Avenue, Patchogue, New York, 
and is over the age of sixty years. 

That he is Executive Vice President of the Patchogue 
Chamber of Commerce and is a former Postmaster of the 
Patchogue Post Office and President of the National Associa- 
tion of Postmasters of the United States. 

That he was born inthe Incorporated Village of Patchogue 
and has lived in said Village substantially all of his life and 
has no connection with any banks or financial institutions in 
Patchogue or elsewhere other than as a simple depositor. 

Thatiasa lifelong resident of Patchogue, he is thoroughly 
familiar with the entire area known as "Patchogue", its land 
use, government and community life. That the Incorporated 
Village of Patchogue was incorporated under the laws of the 
State of New York in the year 1893. That the name "Pat- 
chogue" is an Indian name and originally, in Colonial times, 
the area was called 'Pachaug Neck" and consisted of the neck 
of land bounded on the South by Great South Bay and ly- 
ing between Patchogue River on the West and Swan River or 
Creek on! the East. That such is the area which since very 
early times was known as "Patchogue". 

That the present incorporated limits of the village 
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extend to the center of Bay Avenue on the East and norther- 
ly in an artificially drawn straight line therefrom. That as 
the population and business in the Incorporated Village has 
grown and expanded, the commercial and mercantile uge of 
the property has spilled over the corporate limits so that to 
all appearances the business areaof Patchogue now extends 
on both sides of the Main Street passing through the village, 
known as Main Street or Montauk Highway, all the way from 
Atlantic Avenue on the West to Swan River or Creek on the 
East. That it is a continuous built up area and to all ap- 
pearances the commercial use of the property within the 
Village and the abutting spill-over area is the same and in- 
distinguishable. | 

That deponent is familiar with the location of the 
branch office of the Tinker National Bank at 319 East Main 
Street in Patchogue. That same is in the spill-over area 
abutting the corporate limits on the East between Bay Ave. 
and Swan River. That mail delivery thereto is from the Pat- 
chogue Post Office and its address is "Patchogue", not East 
Patchogue or any other community. That this area has no 
separate and distinct elements of community interests and 
life which in any way distinguishes it from the general area 
of Patchogue, of which it is a part. The persons in this area 
attend the Patchogue Public Schools, the Patchogue churches 
and the Patchogue recreational facilities. The corporate 
government of this area is a part of the overall area of the 
Town of Brookhaven, which is governed by a Town Board, 
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and covers about 260 square miles of area of Suffolk County 
extending from the Atlantic Ocean to Long Island Sound ex- 
cepting for the Incorporated Villages therein. There is no 
separate and distinct government serving this area alone. 

That as Executive Vice President of the Patchogue 
Chamber of Commerce, deponent knows that most of the 
mercantile and commercial business entities in this spill- 
over area belong to said Chamber of Commerce, whose head- 
quarters is at 8 West Main Street, Patchogue, New York, and 
which promotes the business development and welfare of the 
entire Patchogue area. 

That in the opinion of deponent, the area served by the 
branch of the Tinker National Bank, at 319 East Main Street, 
Patchogue, New York, is essentially the same area served 
by the banks having their main offices within the Incorpo- 
rated Limits of the Village of Patchogue and their expanded 
facilities in the business spill-over area abutting same. 


/s/ Harry T. Weeks 
[Jurat dated May 10, 1965] 
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PLAINTIFFS' EXHIBIT "'G-2" 
State of New York 
County of Suffolk 


LESLIE WEISS, being duly sworn, deposes and says that 
he resides at Bellport, Suffolk County, New York, and is over 
the age of twenty-one years. | 

That he was President of the Patchogue Electric Light 
Company from the year 1942 until said company was merged 
with the Long Island Lighting Company in June, 1964, and 
since said time has been associated with the latter company. 
That deponent is also a member of the Board of Trustees of 
The Union Savings Bank of Patchogue, New York, and is a 
member of the Brookhaven Town Industrial Commission. 

That he resided at Patchogue for many years and is 
familiar with the land use, government and utility and serv- 
ice corporations serving both the incorporated vale and 
the surrounding areas of Patchogue. 

That the area known as Patchogue is an old community. 
That the original Incorporated Village was incorporated un- 
der the laws of the State of New York, in 1893, and is bounded 
on the east by the center of Bay Avenue and a line extending 
northerly therefrom. That as the population and business of 
the confined corporate limit has grown and expanded, the 
commercial use of the property in the Village has spilled 
over the corporate limits so that to all appearances the 


business area of Patchogue now extends on both sides of the 
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main thoroughfare passing through the Village as Main Street 
or Montauk Highway easterly to Swan River. That the main 
office of the Patchogue Electric Light Company, and now of 


Long Island Lighting Company, is located at 448 East Main 


Street within this spill-over area, as well as the present 
pranch office of the Tinker National Bank, at 319 East Main 
Street, and the Island State Bank (formerly The Patchogue 
Bank) at 468 East Main Street, and all are considered to be 
in the area known as "Patchogue". That while this spill-over 
area is not within the corporate limits of the Incorporated 
Village, it is now and always has been considered as a part 
of Patchogue as same is known by popular connotation and 
land usage. This area, extending East and North of the cor- 
porate village line, has no separate individual municipal gov— 
ernment of its own but is a part of the general area of 
the Town of Brookhaven which extends the entire width of 
Long Island, from the Atlantic Ocean to Long Island Sound, 
and is about 260 square miles in land area. With particu- 
lar reference to that part of the spill-over area abutting the 
corporate Village line extending easterly therefrom, and ly- 
ing between Bay Avenue and Swan River, and wherein is lo- 
cated deponent's office and Tinker National Bank branch of- 
fice, and numerous commercial and mercantile buildings, 
the following can be said: 

(a) Electric and gas service is furnished by the Long 
Island Lighting Company out of its Patchogue office and is 
part of the integrated system covering substantially all of 
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Long Island east of New York City. That there is no sepa- 


rate and distinct utility entity serving this area alone. 

(b) That school service is furnished by Union Free 
School District No. 24, commonly known as the Patchogue 
School System, which serves all of the Incorporated Village 
and the surrounding areas to the north and west. All public 
school students in the area attend the Patchogue Public 
Schools, some of which are within the corporate limits and 
some located within the surrounding spill-over area. That 
there is no separate and independent school system serving 
this area alone. : 

(c) That the postal service serving this area emanates 
from the Patchogue Post Office, located on East Main Street 
in Patchogue, and there is postal delivery service out of said 
Patchogue Post Office to this area. The postal service to the 
community of East Patchogue, lying east of Swan River, 
emanates out of a post office located about two miles to the 
eastward, known as the ''East Patchogue Post Office". 

(a) Police service is furnished by the Suffolk County 
Police Department which serves the entire westerly part of 
Suffolk County, many square miles in area, with the excep- 
tion of certain incorporated villages and the easterly part of 
Long Island which have their own police force. There is no 
separate and distinct Police Department servicing this area 
alone. | 

(e) Water service in this area is furnished by the Suf- 
folk County Water Authority, covering large areas of Long 
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Island, or by private individually owned wells and pumps. 
There is no separate and distinct water service serving this 
area alone. 

() Recreational facilities serving this area are the 
Y.M.C.A., which operates out of its Patchogue headquart- 
ers on South Ocean Avenue in the Incorporated Village of 
Patchogue, numerous Boy Scout and Girl Scout Troops 
sponsored by various organizations within the incorporated 
limits of Patchogue and the Brookhaven Town and Patchogue 
Recreation Departments, all of which emanate from their of- 
fices within the Incorporated Village. 

(g) Fire protection is divided in this area, the south- 
east portion being served by the Patchogue Fire Department, 
and the northerly portion being served by the North Patchogue 
Fire Department which is a small, rural department serving 


the northeasterly part of the spill-over area. 


(ah) This area contains none of the separate and distinc- 
tive elements incident to a separate village community and 
community services. The principal churches serving the 
area are located within the corporate limits of Patchogue 
(two Roman Catholic churches, and Protestant churches of 
the Methodist, Episcopal, Congregational and Lutheran de- 
nominations, and the Jewish Synagogue). The land use is 
commercial, mercantile, industrial and residential and in- 
distinguishable from that in the incorporated limits. This 
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entire spill-over area is commonly considered and addres- 
sed as Patchogue. | 


/s/ Leslie Weiss 
[Jurat dated May 10, 1965] 


AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF SUFFOLK 


I, ROBERT H. PELLETREAU, being duly sworn, ‘do 
herein depose and say as follows: 


I reside at 8 Bayberry Road, Bellport, Suffoik ei 
New York, and am over the age of twenty-one years. 


I am an attorney and counsellor at law, duly licensed to 
practice under the laws of the State of New York, and duly 
admitted to practice inthe Supreme Courtofthe United States 
of America and in the United States District Court for the 
Eastern District of New York, and have been actively engaged 
inthe practice of law in the Incorporated Village of Patchogue, 
Suffolk County, New York, for upwards of twenty-eight years 
last past. 

I was born in the Incorporated Village of Patchogue and 
have resided in or adjacent to said village for upwards of 
fifty years last past, and to the best of my knowledge, infor- 
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mation and belief, I am thoroughly familiar with the area 
comprised in and surrounding said Incorporated Village of 
Patchogue and know its general character, development and 
land use. I am familiar with the area delineated by The 
Tinker National Bank of East Setauket, New York, as the 
area within which it proposed to locate its branch office in 
the application involved in the above captioned case. This 
area (hereinafter referred to as the "area of location") is 
outlined in red on the attached map. 

The said area of location is less than three square 
miles in area and constitutes a part but less than all of the 
unincorporated area surrounding the Incorporated Village of 
Patchogue. The corporate boundaries of the Incorporated 
Village of Patchogue are outlined in blue on the attached 


map. 


The area of location immediately abuts the eastern 


boundary line of the Incorporated Village of Patchogue and 
extends easterly from the boundary for approximately four 
blocks. East Main Street, an east-west arterial highway, is 
the main business street of the Incorporated Village of Pat- 
chogue and extends through the middle of the area of loca- 
tion and through the middle of the business district of the 
Incorporated Village of Patchogue ina comparatively straight 
line, uninterrupted, through the combined areas. The use of 
the land along said East Main Street, passing through the 
middle of the Incorporated Village and extending through the 


area of location, is primarily business and commercial. 
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There are few, if any, residential properties remaining on 


this road throughout this combined area. The site of the 
Tinker branch is not in a shopping center or business dis- 
trict in any way distinct from the downtown business dis- 
trict of the Incorporated Village of Patchogue. 

The area of location has none of the characteristics of 
a village. It has no local government, post office, fire dis- 
trict, police district or schools of its own and it has no wa- 
ter, sewage, electrical or other utility service serving it 
alone. It has no political or geographic features to identify 
it or distinguish it from the larger unincorporated area of 
which it is a part. Neither is the area of location known, as 
a matter of local practice or custom, as a discrete, distinct 
identifiable place. It is, in fact, considered as a part of the 
"Village" of Patchogue. | 


? 


For purposes of local government, the area of location 
falls under the governmental jurisdiction of the Town of 
Brookhaven, a municipal corporation which encompasses the 
area of location and all of the other unincorporated areas 
surrounding it for many miles. The Incorporated Village of 
Patchogue is also located within the Town of Brookhaven but 
has its own local government, as well as several other in- 
corporated villages located within the Town. Fire protec- 
tion is provided in the area of location by North Patchogue 
Fire District, which furnishes such protection for all of the 
unincorporated area north and east of the corporate limits 
of the Incorporated Village of Patchogue. School facilities 
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for the area of location are provided by Union Free School 
District No. 24 of the Town of Brookhaven, which District 
also serves the Incorporated Village of Patchogue and the 


fringe areas extending approximately four miles north and 


east of the corporate boundaries of the Incorporated Village 
of Patchogue. Postal service for the area of location is pro- 
vided by the United States Post Office in the Incorporated 
Village of Patchogue, and the mailing address for the area 
of location is "Patchogue". 

There are in Suffolk County many unincorporated com- 
munities that are commonly known as "villages" and that 
have features or characteristics that give them distinct iden- 
tity, such as Deer Park, Copiague, Brentwood, Center Mor- 
iches and Port Jefferson. These communities are classi- 
fied as "unincorporated places" by the U. S. Census Bureau 
and are treated by the Bureau as distinct concentrations of 
population having a definite nucleus of business surrounded 
by residences. See U.S. Department of Commerce, Bureau 
of the Census, ''United States Census of Population, 1960, 
New York: Number of Inhabitants", Final Report PC(1)-34A, 
pages VI and 34-19. Tinker's area of location is not classi- 
fied as an unincorporated place by the Bureau. 

I am alsofamiliar withthe primary service area claimed 
by The Tinker National Bank for the branch office involved 
inthe above captioned matter. This area is outlined in green 
on the attached map. The claimed primary service area ex- 
tends for up to three blocks into the Incorporated Village of 
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Patchogue to points within 1-1/2 to 2-1/2 blocks of plain 
tiffs' respective home offices. 


/s/ Robert H. Pelletreau — 
| 


[Jurat dated Mar. 28, 1963] 


June 10, 1965 
MEMORANDUM FOR THE FILES: 
Re: The Union Savings Bank of Patchogue 
Patchogue, New York, et al v. 
James J. Saxon, et al. (U.S.D.C. 
D.C, Civil Action No. 2455-62) 
At the request of Chief Counsel Robert Bloom, Senior 
National Bank Examiner Irwin L. Jennings and the under- 
signed personally examined the area involved in the cap- 
tioned litigation on Tuesday, June 8, 1965. | 
The disputed branch of Tinker National Bank is pres- 
ently located at 319 East Main Street, in East Patchogue, 
Suffolk County, New York, East Main Street is part of New 
York State Route 27A, the Montauk Highway, a major east- 
west route on Long Island. | 


Division Between Patchogue and East Patchogue 
the principal boundary between the incorporated village 
of Patchogue and the unincorporated area known as East Pat- 


chogue is Bay Avenue. This division is clearly marked by a 
| 
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sign located on East Main Street and Bay Avenue which no- 
tifies pedestrians and motorists headed in a westerly direc- 
tion that they are entering the Village of Patchogue. Moving 
north along Bay Avenue, the boundary between Patchogue and 
East Patchogue is clearly discernable by a change in the 
pavement of the east-west streets. Some further distinctions 
between Patchogue and East Patchogue are as follows: 


(1) The Village of Patchogue has city garbage 
collection while East Patchogue residents must 
make individual contractual arrangements for 
such services. : 


(2) There are separate fire districts in Pat- 
chogue and East Patchogue. 


(3) Patchogue is governed by its own village 
officials while East Patchogue is governed by 
the board of the Town of Brookhaven. 

Physical Characteristics of Area 


The principal difficulty in examining the physical char- 


acteristics of the area involved, is in determining the area 
itself. ‘When this application was initially filed in 1962, the 
applicant filed an affidavit defining the boundaries of the area 
which could be incorporated under the village law. Since this 
testis apparently no longer valid, it is suggested that the area 
in which to look for the characteristics of a village or com- 
munity could be broadened to include more logical boundary 


lines. ‘For instance, it would appear that the Swan River is a 
logical and natural eastern boundary, rather than Washington 
and Conklin Avenue. Nevertheless, since apparently all pre- 
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vious investigations have concentrated on the area defined in 
the affidavit, our examination was largely limited to that 
area. | 

The area mentioned in the affidavit is bounded on the 
north by Franklin Avenue; onthe east by Washington Avenue 
to the Montauk Highway and further on the east, south of the 
Montauk Highway, by Conklin Avenue to Carman Street and 
along the center line of Swan River; on the south by Pat- 
chogue Bay; on the west by the village line of the village of 
Patchogue and the center of Bay Avenue north to Lakewood 
Street and west on Lakewood Street to Medford Avenue and 
then north to Franklin Avenue (See map). 

The estimated number of residences in the above-de- 
scribed area is 950, with an approximate population of 3300. 
A drive through the area showed very little in the way of 
open spaces, and it seemed to be built up with modest one 
family homes throughout. Main Street itself is a thriving 
commercial thoroughfare both within the incorporated Vill- 
age of Patchogue and the unincorporated area to the east 
where the Tinker branch is situated. 

This area, as defined above, contains, in addition to the 
previously mentioned residences, several service stations, 
supermarkets and groceries, barbershops and beauty salons, 
factories, a travel agent, a real estate office, a medical cen- 
ter,afuneral parlor, an office of the New York Unemployment 
Department, a school and more than 70 other offices' and 


commercial establishments. In addition, if the northern 
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boundary, Franklin Avenue, were to include both sides of the 
street, the area would contain a church, a branch of the 
Peoples National Bank and several more residences. Fur- 
ther,ifthe eastern boundary ofthis area were to be extended 
to its natural boundary, the Swan River, would contain con- 
siderably more residences, commercial establishments, and 
a branch of the Island State Bank. 

/s/ Wallace S. Nathan 

Regional Counsel 


Second National Bank 
Region 


Noted: 


/s/ C. M. Van Horn 


WSN:sd 
ce: Comptroller of the Currency 
Examiner Jennings 
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June 14, 1965 


Honorable Harry Hull 
Clerk, United States District Court 
for the District of Columbia 
Washington, D. C. 
Re: The Union Savings Bank of Patchogue, | 
New York, et al, Plaintiffs of Civil 
Action No. 2455-62 


Dear Sir: 


Reference is made to the order of the Honorable George 
L. Hart, Jr., United States District Judge, entered in the sub- 
ject caseon February 15, 1965. This Office has, in the proc- 
ess of reconsidering the application of Tinker National Bank, 


East Setauket, New York, fora branch in the unincorporated 


village of East Patchogue, examined and considered all infor- 
mation, including supplemental information submitted by 
plaintiffs and the intervenor. In addtion, another field sur- 
vey of the East Patchogue area has been made by represen- 
tatives of this Office. After reviewing all the foregoing ma- 
terial, this Office has again determined that the application 
of Tinker National Bank for a branch in East Patchogue 
should be and is hereby approved. | 


Sincerely, 


/s/ James J. Saxon 
Comptroller of the 
Currency 


Arnold, Fortas & Porter 
1229-19th Street, N. W. 
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Attorneys for Plaintiffs 


Richard S. Beatty, Dept. of Justice 
Attorney for Defendant 


Jones, Day, Cockley & Reavis 
1002 Ring Building 


Cadwalader, Wickersham & Taft 
14 Wall Street, New York, Attorneys for Intervenor 


PRE-TRIAL ORDER 
July 14, 1966 


Complaint to declare approval by Comptroller of the 
Currency of branch bank office invalid and in violation of 12 
U.S.C. § 36, and revoking and permanently enjoining the cer- 
tificate authorizing said branch bank. 


Undisputed Facts: 


On March 15, 1962, intervenor, Tinker National Bank, 
East Setauket, New York, applied to the Comptroller of Cur- 
rency of the United States for permission to establish a 
branch ‘at 307 East Main Street in an unincorporated area 


to the east of the incorporated village of Patchogue, Long Is- 
land, New York. 

Notice that the branch application had been filed was 
published in the Comptroller's weekly bulletin on March 26, 
1962. 
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Plaintiffs, Union Savings Bank of Patchogue, The Pat- 
chogue Bank, and The Peoples National Bank of zateloate, 
wrote letters opposing said application. 

On June 15, 1962, the Comptroller gave his preliminary 
approval to the Tinker Bank branch application. By letter 
dated June 29, 1962, Tinker advised the Comptroller that it 
wished to change the address of its proposed branch to 3 19 
East Main Street. On July 3, 1962, the Comptroller issued 
his certificate No. 6562A authorizing the establishment and 
operation by Tinker of a branch at 319 East Main Street, (un- 
incorporated area of Patchogue), Town of Brookhaven, Suf- 
folk County, New York. | 

Intervenor Tinker opened its branch at said address on 
July 5, 1962, and has been continuously in business at said 
address. | 

On August 2, 1962, plaintiffs, three banks whose princi- 
pal offices are located in the incorporated village of Pat- 
chogue, New York, brought this action challenging the legal- 
ity of the newly approved branch. | 

The parties filed cross motions for summary judgment, 
and the Court on July 2, 1963, granted the motions of defend- 
ant and the intervenor for summary judgment. : 

On appeal from the District Court decision, the Court 
of Appeals on June 25, 1964, reversed the District Court and 
remanded the case to the District Court for further proceed- 


ings not inconsistent with the Court of Appeals' opinion. 
| 
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By order of February 15, 1965, the parties were given 
90 days in which to submit to the Comptroller additional in- 
formation pertaining to the Tinker branch application. Fol- 
lowing receipt of additional submissions by the parties and 
after completion of a further field investigation of the appli- 
cation by representatives of the Comptroller's office, the 
Comptroller advised the Court on June 14, 1965, that his of- 
fice had again determined that the application of Tinker Na- 
tional Bank for a branch in "East Patchogue" should be ap- 
proved. 

The unincorporated area in which the Tinker Bank 
branch is located was described in Tinker's application as 
follows: 


"That section of the unincorporated area in the 
town of Brookhaven bounded on the North by 
Franklin Avenue on the East by Washington 
Avenue to the Montauk Highway and further on 
the East south of the Montauk Highway by Con- 
klin Avenue to Carman Street and thence along 
the center line of Swan River on the South by 
Patchogue Bay on the West by the village line 
of the Village of Patchogue and the center of 
Bay Avenue north to Lakewood Street and West 
on Lakewood Street to Medford Avenue and 
thence North to Franklin Avenue." 


The parties agree that the sole disputed issue of fact for 


trial is whether the unincorporated area defined in the appli- 


cation of Tinker is an "unincorporated village" within § 105 
of the New York Banking Law, as interpreted by the Court of 
Appeals. 
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PLAINTIFFS contend that approval of the branch ap- 
plication of Tinker violated the provisions of 12 U.S.C. § 36 
in that the location at which said branch was authorized was 
"in a city or village . . . in whichis already located the prin- 
cipal office of another bank, trust company, or national ‘bank- 
ing association . . .", and that the area defined in the ap- 
plication was not a "village" separate from the incorporated 
village of Patchogue. | 

Plaintiffs ask judgment declaring approval of said Tin- 
ker National branch office to be invalid and permanently re- 
voking said authority. | 

DEFENDANT COMPTROLLER OF THE CURRENCY de- 
nies that Ps are entitled to the relief prayed. 

Defendant Comptroller takes the position that the Court 
of Appeals opinion leaves for determination only whether the 
unincorporated area defined in Tinker's application is an 
area possessed of some attributes of community life or in- 
terests. | 

D Comptroller contends that his determination that the 
area in which Tinker proposed to locate its East Patchogue 
branch was an area possessed of some attributes of a com- 
munity, was not so arbitrary and capricious as to render his 
approval and reaffirmance of the Tinker branch bank appli- 


cation unlawful. | 


INTERVENOR TINKER NATIONAL BANK denies that 
plaintiffs are entitled to the relief prayed and asserts that 
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the area defined in this application constitutes an unincor- 


porated "village" having some attributes of a community in 


that: 


1. 


Said area is situated outside and immediately to 
the east of the incorporated village of Patchogue, 
Long Island, New York. This area is bounded on 
the northby Franklin Avenue,on the east by Wash- 
ington Avenue to Main Street and further on the 
east, south of Main Street by Conklin Avenue to 
Carman Street and thence along the center line 
of the Swan River to Patchogue Bay; on the south 
by Patchogue Bay; and on the west by the village 
line of the village Patchogue to Lakewood Street 
and west on Lakewood Street to Medford Avenue 
and thence north to Franklin Avenue. This area 
is hereinafter referred to for convenience as 
East Patchogue. 


East Patchogue is less than three square miles 
in area. At all relevant times, Fast Patchogue 
had a population estimated at 3.325 and con- 
tained approximately 950 residences and 100 
commercial and industrial concerns including 
factories, service stations, food stores, travel 
agency, real estate office, professional office 
and barber and beauty shops. 


The incorporated village of Patchogue lies with— 
in defined legal boundaries which do not encom- 
pass any part of East Patchogue. 


The residents of East Patchogue do not elect 
the village government of Patchogue or sup- 
port the village of Patchogue with their taxes. 


Fire protection in the northern part of East 
Patchogue is provided by the North Patchogue 
fire district, and in the southern party by in- 
dependent contract with the village of Pat- 
chogue. 
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Patchogue and East Patchogue pay for the main- 
tenance of their own roads. 


East Patchogue and Patchogue both lie in Brook- 
haven Union Free School District #24 and resi- 
dents of both communities elect the local school 
boards. There are public schools in East Pat- 
chogue and Patchogue. | 


Police protection is provided for both Patchogue 
and East Patchogue by Suffolk County Police 
Precinct No. 5, with neither having any loos! 
autonomy or service. 


Garbage collection in East Patchogue is fur 
nished by private contractors. Patchogue main- 
tains its own garbage collection facilities, but 
does not provide any such facilities to East ae 
chogue. 


East Patchogue and Patchogue both receive wa- 
ter from Suffolk County, neither supplying its 
own. | 


East Patchogue and Patchogue both obtain gas 
and electricity from the Long Island mace 
Company, neither supplying its own. 


Telephone service is provided to both pattveas 
and East Patchogue by The New York piscaae 
Company. 


Intervenor also contends that the determination - the 
Comptroller with respect to the community attributes of East 
Patchogue was not arbitrary and capricious. 


Plaintiffs contend that they are entitled to a trial de 
novo as to the issue whether the Comptroller's action was 
unwarranted bythe facts, the trial judge to determine whether 
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the area in question was an “unincorporated village" within 
the meaning of the New York Banking Act, as interpreted by 
the Court of Appeals. 

D and intervenor agree that there should be heard evi- 
dence with respect to the nature of the area in question, but 
contend that the Court should limit itself to determining 
whether the determination by the Comptroller was arbi- 


trary and capricious. 


THE PARTIES DIFFER IN THEIR INTERPRETATION 
OF THE COURT OF APPEALS DECISION. 


STIPULATIONS: 


Facts under "UNDISPUTED FACTS". 

It is stipulated the following may be admitted without 
formal proof ofauthenticity, subject to all other objections: 

Copies of supplemental evidence submitted by Ps to 
Comptroller on May 17, 1965, plus all exhibits thereto (ex- 
clusive of typewritten notations on maps) 

Street and road map of Suffolk County, New York, show- 
ing school districts (P's PT Exhibit No. 1) 

Documents identified as Intervenor's No. 1 through 27, 
as described in attached list of Intervenor's Pretrial Ex- 
hibits. 


Defendant's PT Exhibits: 


No. 1 - Application of Tinker National Bank to es- 
tablish a branch in the unincorporated area 
known as East Patchogue, New York. 
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No. 2 - Certificate of authority No. 6562A issued to 
the Tinker National Bank 


No. 3 - Affidavit of James J. Saxon sworn to 10/ 19/64 
filed herein Oct. 26, 1964. 


No. 4- Letter from James J. Saxon to Harry Hull, 
Clerk of this Court, dated 6/14/65 filed here- 
in 6/14/65. 


Any other documents initialled by all counsel sae to 
trial. | 
Counsel for P states that the witnesses now known to him 
are as stated in the attached list of plaintiffs' witnesses. 


Intervenor states that the following witnesses are now 
known to it (exclusive of impeachment or rebuttal): 


John B. Bartlett 2 Horatio Street 
New York, N. Y. 


Charles R. Dominy Titus Lane 
Bellport, L.I., N.Y. 


Dorothy M. Fordyce Piping Rock Road 
Glen Cove, L.I., N.Y. 
Terence F. Gilheany 420 East 80th St. 
New York, N.Y. 10021 : 
Cecil L. Hall Birchwood Ave. 
East Setauket, L.I., N.Y. 


Frederick Tilney Centre Island Road 
Oyster Bay, L.I., N.Y. 


Edmund H. Woolcott R.F.D. #1, Redding Road 
Easton, Conn. 


Counsel for D Comptroller of Currency states at the 
present time he does not contemplate calling anyone. | 
If any counsel should learn of any additional witnesses 
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prior to trial, he will inform opposing counsel of the names 
and addresses promptly and prior to trial, filing a supple- 
mental witness list with the Clerk. 
/s/ Elizabeth Bunten 
Assistant Pretrial Examiner 
TRAIL ATTORNEYS: 


/s/ John D. Hawke, Jr. 
For Plaintiffs 


/s/ Richard S. Beatty 
For Defendant 


/s/ Peter M. Brown 
For Intervenor 


' MEMORANDUM IN OPPOSITION TO 
/ PLAINTIFFS' MOTION FOR REHEARING 


The defendant Comptroller opposes plaintiffs' motion for 
rehearing of its renewed motion for summary judgment. 
Quite plainly there is nothing further to be gained by still an- 
other hearing on plaintiffs' previous motion which was de- 


nied after argument on November 18, 1964. 
* OK 


I 


Although the defendant Comptroller is not opposed to re- 
ceiving additional information on the village issue and re- 
viewing his determination accordingly this would be in no 
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sense "supplementing" a record which could subsequently be 
| 


reviewed by this court. The Comptroller agrees with plain- 
tiffs' position insofar as it maintains that to the limited ex- 
tent the Comptroller's decision is reviewable, review may be 
accomplished only by trial de novo. Plaintiffs have referred 
to Section 10 of the Administrative Procedure Act (APA) 
which provides that administrative determinations other 
that "agency action [which] is by law committed to agency 
discretion" [Sec. 10(2)] are "subjected to trial_de novo by 
the reviewing court" [Sec. 10(e)(6)], and to the legislative 
history of the Act. | 

In addition, the report of the Senate Judiciary Com! 


mittee states that the Act, | 


"requires no agency hearings in connection | 
with either regulations or adjudications un- 
less statutes already do so in particular | 
cases, thereby preserving right of judicial | 
trials de novo. S. 752, 79 Cong., Ist Sess., 
p. 6. t | 

Among the leading cases which have held that a review- 
ing court should hold a trial de novo in order to determine 
whether action by an administrator which is reviewable but 
not made on the basis of a formal record was arbitrary or 

capricious, is Gardner v. United States, 239 F.2d 234, 238 
(1956). In that case the Court of Appeals for the Fifth Cir- 

cuit, affirming a determination by a county committee of the 


Department of Agriculture regarding the amount of civil 
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penalties a farmer owed because he harvested peanuts in ex- 
cess of his farm acreage allotments stated the applicable 


rule: 


Here, on the law and on the question of 
normal yield. which was the only fact ques- 
tion open for hearing, and with respect to 
which, at least, as actual yield entered into 
it, the appellant was better advised than any 
other person, he was offered a full trial de 
novo, with an opportunity to present the evi- 
dence and the law unhampered and unaffected 
by the action taken by the committee except 
as he was unable or unwilling to show that 
their determinations were capricious and ar- 
bitrary, or not based upon facts. 239 F.2d at 
238. 


The Court of Appeals for the Fourth Circuit has also ap- 


proved the reviewing of an administrative determination by 
holding a trial and without requiring an administrative hear- 
ing and formal record. See Commodity Credit Corporation 
v. Worthington, 157 F. Supp. 497, aff'd 263 F.2d 178 (1959). 


In our Supplemental Memorandum of Points and Author- 
ities in Support of our Motion to Dismiss filed October 26, 
1964, we discussed the recent case of Minichello v. Saxon, 
337 F.2d75, C.A. 3. We quote again the crucial language of 
the Third Circuit's opinion in that case. 

* * * The standard to be applied is not wheth- 
er an emergency in fact existed but whether 


a reasonable man on the basis of facts of 
which he was aware or should have been aware, 
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| 
could have reasonably concluded that an emer- 
gency existed. All matter relevant to a prop- 
er consideration of this question will be of | 
course admissible into evidence. (Emphasis 
supplied) 


The standard is clear. To the extent that the Comptroller's 
decision is reviewable and is in issue, review takes the 
form of a trial to determine whether the "facts of which he 
was aware or should have been aware" reasonably support 
his decision. ! 
* ok 
Respectfully submitted, _ 
/s/ John W. Douglas | 
Assistant Attorney General 
/s/ Harland F. Leathers — 


/s/ Richard S. Beatty 


Attorneys, Department of 
Justice, 
Attorneys for Defendant, | 

Comptroller of the Currency 
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PLAINTIFFS' EXHIBIT 2 
June 27, 1962 
Honorable James J. Saxon 
Comptroller of the Currency 


Department of the Treasury 
Washington 25, D. C. 


Re: Application of The Tinker National Bank of East 

| Setauket, East Setauket, New York for approval 
of an application to establish a branch office at 
393 East Main Street, Patchogue (unincoporated 


area), Suffolk County, New York 


Dear Mr. Saxon: 


We have been retained to represent The Peoples Nation- 
al Bank of Patchogue, The Union Savings Bank of Patchogue, 
and The Patchogue Bank, all of whom are located in Pat- 
chogue, Suffolk County, New York. Each of these banks has 
previously registered opposition to the application of The 
Tinker National Bank of East Setauket for approval of a 
branch facility at 393 East Main Street, about three hundred 
feet east of the limits of the incorporated village of Pat- 


chogue. We have just learned from the Weekly Bulletin dated 
June 18, 1962, that approval of the application of the Tinker 
National Bank was granted on June 15, 1962. This approval 
was made despite the widespread opposition of local banks 


in the area including those named above, and despite the 
demonstrated evidence that good competition prevailed in 
the area and that additional branch facilities would only di- 
lute the strength of existing banks who have made every 
effort to properly serve the area. 
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It is our opinion, and we have so advised our clients, 


that the approval of the application in issue contravenes the 
New York State Banking Act and regulations established 
thereunder. Therefore, the approval was without authoriza- 
tion as required under 12 U.S.C. § 36. We have also advised 
our clients that the decision of the Comptroller of the Cur- 
rency may be reviewed by a Federal Court in circumstances 
where approval was made in violation of the applicable state 
law. 


We have been given reason to believe that during the 
pendency of the application in issue, representations were 
addressed to you personally by the applicant without notifi- 
cation to our clients or any other interested bank. We are 
informed that approval of the application followed immedi- 
ately after these ex parte representations were made. We 
have informed our clients that if these facts prove to be the 
case this would be a further subject for review by a Federal 


Court. 


We seek to avoid litigating the matters raised in this 
letter by having the issue of conformity to state law decid- 
ed on the merits by your office after a hearing. According- 
ly, we request that you schedule a hearing upon the said 
application at an early date at which time this issue can be 
resolved. We further request that pending the hearing no 
certificate evidencing approval and consent issue to The 
Tinker National Bank, or if such certificate has been issued 
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prior to the receipt of this letter that you take appropriate 
steps to stay all activity by The Tinker National Bank in 
connection with the said application prior to the hearing and 
resolution of the matters raised herein. 


Very truly yours, 


ARNOLD, FORTAS & PORTER 
By Thurman Arnold 


ee: The Tinker National 
Bank of East Setauket, 
East Setauket, New York 


be: Lincoln G. Schmidt, Esquire 
Robert H. Pelletreau, Esquire 


. JA349 
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UNITED STATES CENSUS OF 


___ PLAINTIFFS' EXHIBIT 4 
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Places:—The term “place” as used in reports of the decennial 
censuses refers to a concentration of population, regardless of the 
existence of legally prescribed limits, powers, or functions. Most 
of the places listed are incorporated as citics, towns, villages, or 
boroughs, however. In addition, the larger unincorporated 
places outside the urbanized areas were delineated and those 
with a population of 1,000 or more are presented in the same man- 
her as incorporated places of equal size. Each unincorporated 
place possesses a definite nucleus of residences and has its bound-. 
aries drawir £0 as to Include, if feasible, all the surrounding closcly 
sctlicd areac—Furthérmore, unincorporated places are shown 
within urbanized areas if they have 10,000 inhabitants or more. 
and if there was an expression of local interest in their recognition. 
The towns in New England and townships in New Jerscy and 
Pennsylvania recognized as urban are also counted as places. 

Incorporated places.—Political units recognized as incorporated 
places in the reports of the decennial censuses are those which are 

. in¢orporated as cities, boroughs, towns, and villages with the 
exception that towns are not recognized as incorporated places in 
the New England States, New York, and Wisconsin. The towns 
‘n' these States are minor civil divisions similar to the townships 
‘ound in other States and not necessarily thickly settled centers 
{population such as the citics, boroughs, towns, and villages in 

. other States. Similarly, in New Jerscy and Pennsylvania, where 
some townships possess powers and functions similar to those of 
incorporated places, the townships are nod, classified as “incor- 
porated places.” Thus some minor ‘civil divisions which arc 
“incorporated” in one legal sense of the-word arc not regurded by ° 
the Census Burcau as “incorporated places.” Without this 
‘ restriction all of the towns in the New England States, New York, 
and Wisconsin and the townships in New Jerscy and Pennsylvania 
would have to be counted as incorporated places without arly 
consideration of the nature of population scttlement. A number 
of towns and townships in these Statcs do qualify, however, as 
urban towns or townships and in others the denscly scttled portions 
are recognized as unincorporated places or os parts of an urban 
fringe. a 

| Unincorporated places.—As in the 1950 Census, the Burcau has 
delineated boundaries for densely scttled population centers with- 
outcorporate limits. All such places of "1,000 inhabitants or more 
aire shown in tables 7 and 8. Population data for 1950 arc-shown 

only for those unincorporated places which had the same name in 
both 1950 and 1960. Of course, the boundaries of many such 
places have changed as the communitics have grown. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21,295, 21,296 


TINKER NATIONAL BANK and 
WILLIAM B. CAMP, COMPTROLLER OF THE 
CURRENCY, 


Appellants 
v. 


THE UNION SAVINGS BANK OF 
LONG ISLAND, et al., 


Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDWIN L. WEISL, Jr., 
Assistant Attorney General, 


inited Staves Uaurt c: Aeneas DAVID G. BRESS, 
for the Disiner of Getsada wurst United States Attorney, 
FILES FEB 26 1968 JOHN C. ELDRIDGE, 


ROBERT V. ZENER, 
D> Attorneys, 


ete ep Department of Justice, 
Fae Washington, D. C. 20530. 


STATEMENT OF QUESTIONS PRESENTED 


Under New York law (applicable to national banks by virtue 
of 12 U.S.C. 36), banks may branch only in a "city or village." 
The Comptroller of the Currency approved a branch just outside 
the boundary of the Incorporated Village of Patchogue, Long Island, 
part of the New York metropolitan area. The district court, after 
a de novo trial, set aside the administrative determination, 
finding that the branch location is generally regarded as pert, 
of Patchogue and is not separate and distinct from Patchogue as 
an economic and social matter. The questions are: 

1. Must the location of a branch be separate and distinct 
from surrounding areas to qualify as a village, or is it enough 
that the location possesses sufficient population density and 
also some attributes of a community, such as numerous shops and 
business establishments and a school? 

2. If the location must be separate and distinct, was the 
political boundary of the Incorporated Village of Patchogue @ 
sufficient mark of separation? 

3. Was it proper for the district court to hold a de novo 
trial and make de novo findings, rather than reviewing the 
administrative decision on the basis of the administrative 


record? 


Statement of questions presented --------<-<--------— 
Statement -<----------- wer nnn nnn 
Statutes involved -<--------9- n-ne errr rr rrr rrr 
Summary of argument 
Argument ; 
I. The New York Banking Law Does. Not Require the 
Village in Which a Branch Is Located to be | 
Separate and Distinct from Surrounding Areas. 
It is Enough If the Location of the Branch | 
Possesses Sufficient Population and Some — 


trative Record 
Conclusion --<-------2---- 22299 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21,295, 21,296 


TINKER NATIONAL BANK an 
WILLIAM B. CAMP, COMPTROLLER OF THE 
CURRENCY, 
kppelisnts. 


Vv. 


THE UNION SAVINGS BANK OF 
LONG ISLAND, et al.,; 


Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JURISDICTIONAL STATEMENT 

These appeals are from an order of the istrict Court 
(Walsh, J -) rendering a declaratory judgment and tngunetion 
in favor of appellee banks against the Comptroller of the 
Currency and Tinker National Bank, East Setauket, New York. 
The complaint alleged that the Comptroller's approval of 
Tinker's application to open & branch in an unincorporated 
area east of the Incorporated Village of. Patchogue, Long Island, 
New York, violated 12 U.S.C. 36 (Complaint para. 133 JA 7-8). 
The jurisdiction of the district court was based on Section 10 
of the Administrative Procedure Act, 5 U.S.C. 706, and on 
12 U.S.C. 36. The jurisdiction of this Court is based on 
28 U.S.C. 1291. : 


STATEMENT 


The plaintiffs in this case are three banks located in 
the Incorporated Village of Patchogue, on the south shore 
of Long Island, New York. They seek to close down a branch 
operated by Tinker National Bank just outside the border of 
the Incorporated Village. This branch was opened July 5, 1962, 
and has been operating continuously since that date. This 
action was commenced on August 2, 1962, seeking to set aside 
the decision of the Comptroller of the Currency authorizing 
the establishment and operation of the branch. | 

The National Bank Act provides that national banks may, 
with the approval of the Comptroller of the Currency, establish 


branches at any location authorized by State law. 12 U.S.C. 36(c). 


Section 105 of the New York Banking Law permits banks to 
establish branches in any city or village within the banking 
district in which their main office is located. In this action, 
plaintiff banks contend that the Tinker Branch is not located in 
a city or village. The area is concededly not a "city"; the 
question is whether it is a "Village." Section 105(4) of the 
New York Banking Law defines the term "village" as “either an 
incorporated or unincorporated villege." The location of the 
Tinker Branch is not within an incorporated village. The ques- 
tion is whether it is located in an unincorporated village. 

fhe Comptroller's initial approval of the branch was 
premised on the assumption that any area which qualifies for 
incorporation as & village under the New York Village Law 
qualifies as a "village" for purposes of the Banking Law. Under 
Section 2 of the New York Village Law (now Section 3-300), any 
area with 500 people within three square miles can be incorpo- 
rated as a village. Since the application filed by the Tinker 
Bank defined an area around the branch of less than three square 
miles and containing over 3,000 people, it was decided that the 
area qualified as a "village." 

In bringing this action, plaintiffs contended that it was 
not sufficient to show that an unincorporated area could be 
incorporated as a village -- it was contended that, as long as 
the area remained unincorporated, something more must be shown 
if it was to be considered a "village" under the New York 
Banking Law. This Court agreed with this . contention and 


; 
} 


Bey 


held, in Union Savings Bank of Patchogue v. Saxon, 118 U.S. App. D.C. ee 


De 


296, 335 F. 24 718, that the area must not only meet the require~ 


ments for incorporation as a village, but must also possess 

"some attributes of community life or interests." 118 U.S. App. D.C. 
at 301, 335 F. 2d at 723.. The case —s remanded for a determination 
of this latter point. : : 

On remand, the district court entered an order staying pro- 
ceedings for the purpose of permitting the parties to submit 
additional information to the Comptroller pertaining to the 
"village" question under the standards laid down by this Court. 

The district court specified that the additional evidence would be 
documentary and that no oral hearing would be required, but 
ordered the Comptroller to make his file available for inspection 
by the parties (with the exception of intra-office memoranda and 
confidential financial information). (Order of February 15, 1965; 
JA 21-23.). Also, all additional evidence was to be served on all 
parties. Ibid. 

The Comptroller took additional documentary evidence pur- 
suant to the district court's order, reaffirmed his earlier 
determination that the Tinker Branch conformed with New York law, 
and approved the branch in a brief decision characterizing the 
location of the branch as "the unincorporated village of East 
Patchogue." (Adm. Rec. 240; JA 333 e. The Comp- 
troller then moved for a summary judgment on the basis of the 
administrative record. The district court, however, denied 
summary judgment (Tr. 70; JA 28 ) and held 3 de novo 
trial. After trial, the court found that the area in which the 


branch is located "has many attributes of a community" and that 
-3- . 


4t includes “barber shops, factories, supermarkets and grocery 
stores, a lawyer, @ real estate office, and a travel agency." 
(Opin., p- 53 JA 181 ). However, the court found "a sub- 
stantial lack of evidence showing that the area of location main- 
tained any individual self-identifying. characteristics of its 

own. In fact, there was overwhelming evidence showing the area 
of location * * * was an area homogeneous and nearly identical 
with the incorporated village of Patchogue." (Opin., p. 6; 

JA 181-82 ). The district court concluded that the area's lack 
of separate identity as a distinct community precluded any finding 
that it was a "village" within the meaning of the New York Banking 
Lew. (Opin., pp. 6, 153; JA 181-82, 190 )- 

The record shows that, as the district court found, the area 
of the Tinker Branch has many community attributes: it contains 
over 100 commercial and business establishments including 2 
supermarket, a department store (Adm. Rec. 983; JA 2hi-le ), 
barber shops, beauty salons, gas stations, restaurants, and an 
elementary school (Tr. 111-12, 186-90; JA 41, 61-63). However, as 
the district court also found, the area of the branch is not 
separate or distinct from the Incorporated Village of Patchogue 
as an economic, social, or physical matter. Residents of the 
branch area shop and do business in the Incorporated Village as 
well as in the branch area(Tr. 275, 276, 498-9, 504-5; JA 85, 169-70, 

173); businesses in the branch area belong to the Patchogue Chamber 


of Commerce (Tr. 283-4; Adm. Rec. 207-12; JA 90; 318-25 ) 


ee 
1/ “Adm. Rec." refers to the administrative record before the 
Comptroller, filled in the district court as Defendant's Exhibit 1. 
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and, with a few exceptions, there are no physical characteristics 
or natural boundaries to distinguish the branch area from the 
Incorporated Village. (fr. 117-18, 258, 266; Adm. a 222-33 

JA 45-46, 81, 326-7 ). : 

However, there is a political boundary between the Incorpo- 
rated Village and branch area. (Adm. Rec. 99-1013 JA eke )- 
And while the boundary is admittedly artificial (tr. 2500-2500, 
381; JA 75-76, 111-12 ) -- as are many political boundaries -- 
it has had practical consequences. Thus the Incorporated 
Village of Patchogue has a village government elected by the 


residents of the Incorporated Village, while residents of the 


branch area have no such government and are governed in local 


matters by the Town Board of Brookhaven Township (which embraces 


some 360 square miles, including all of the area under discussion) 
(Tr. 202, 380; Adm. Rec. 223-4, 231; JA 65-66, 111-12, 267, 327-8, 330). 
Residents of the Incorporated Village pay village taxes; residents 

of the branch area do not. (Tr. 202, 268-9, 380, 382; JA 65-66, 82-3, 
111-12 ). The Incorporated Village maintains roads, collects 
garbage, maintains storm sewers, and employs policemen to check 
parking violations. (Tr. 201-5, 380-82; Adm. Rec. 113, 2373 


JA 64-67, 111-12, 253, 330 )- All of these services are 
| 


confined to the Incorporated Village. Ibid. 
Evidence as to the custom and practice in the community was 
in conflict. Some maps were introduced showing that ‘the branch 
location was included in a larger’ area known as "Bast Patchogue" 
(Adm. Rec. 121-2; Def. Exs. 2, 33 . JA 263 )3 


these maps supported the Comptroller's decision approving 


@ maps se veno 5 3. 
not be reproduced in the Joint Append: 
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establishment of a branch in "the unincorporated village of 

East Patchogue." (Adm. Rec. 240; JA 333 ).- Other 

maps, on which the district court evidently relied, indicated 
that the branch area was in "Patchogue" and that East Patchogue 
began farther to the east. (Adm. Rec. 206; Tr. 225, 231-5, 
245-50A; JA 70-74 )- The Tinker Branch 
itself is referred to by the bank as its "Patchogue Office." 

(Tr. 307; JA ). However, another branch established by 

the plaintiff Island State Bank within the area found by the 
district court to be ."Patchogue" calls itself the "East Patchogue 
Office." (Tr. 418, 453-55; JA 128, 145-6 ). The street 

signs in the area also present a confusing picture: As the 
motorist drives into Patchogue from the east along Main Street 
(the principal business street), he encounters a sign marked 
"patchogue” before he reaches the branch area (Tr. 108; JA 48 =), 
but as he leaves the branch area and crosses the border of the 
Incorporated Village, there is another street sign marked 

"yillage of Patchogue." (Adm. Rec. 158, 170, 2373 JA 285, 296, 
329-30 )- In addition, if he drives across the boundaries of 

the Incorporated Village into the branch area on & side street, 
he may notice that the color of the pavement changes (since the 
town roads within the Incorporated Village are separately 
maintained). (Adm. Rec. 157, 169, 237; JA 284, 295, 330 )- 
And he may also notice that the speed limit changes at the border. 
(Adm. Rec. 157, 158, 169, 1703 JA 285, 295, 296 

The Patchogue postal district includes the branch area, and as 


@ result the addresses within the branch area are in "Patchogue." fe 
on 


(Tr. 91, 278-9; JA 86-87 )- On the other hand, the 

southern portion of the branch area is within the East Patchogue 

fire district (although it is serviced by the Patchogue Fire 

Department under contract), . : while the 

northern part is serviced by the North Patchogue Fire Department, 

whose firehouse is located in the branch area. (adm. Rec. 99-1003; 
| 


Tr. 185, 374-5, 455; JA 242-3, 60, 108, 455 : )- 


(The Incorporated Village is within the Patchogue fire district.) 
(Adm. Rec. 129-30; JA 272 \ . 
This confusion was reflected in the opinions of various 
witnesses as to the proper designation of the branch area. 
Some considered it to be part of "Patchogue" (Aam. Rec. 225-63 
Tr. 91, 431-2, 504-5; JA 324-5, 35, 134, 173 : )- There 
was other testimony that the branch area is part of "East 
Patchogue" (Adm. Rec. 99-101, 121; JA 241-43, 262-3 )» 
and that the branch area is considered by local residents to be 
& separate community, distinct from Patchogue. (tr. 491-2; 
JA 163-64 \ | 


The Tinker Bank branch has now been open for over five 


years. As of May, 1967, its deposits were $6.5 million, and 
have been growing at the rate of $1.5 million a year. 
(Tr. 389-91; JA 116-17 ae 

STATUTE INVOLVED 


12 U.S.C. 36(c) provides in relevant part: 


A national banking association may, with the 
approval of the Comptroller of the Currency, establish 
and operate new branches * * * at any point within the 
State in which said association is situated, if such 
establishment and operation are at the time authorized 


== 


to State banks by the statute law of the State in 
question by language specifically granting such 
authority affirmatively and not merely by implica- 
tion or recognition, and subject to the restrictions 
as to location imposed by the law of the State on 
State banks. ; 


Section 105 of the New York Banking Law provides in 
relevant part: 
1. Wo bank or trust company * * * shall 
transact any part of its usual business of banking 


at any place other than its principal office, 
except as follows: 


*** 


(0) @ bank or trust company may open and occupy 
a@ branch office or branch offices in any city or 
village located in the banking district in which is 
located its principal office, * * * provided in no 
event shall a branch be opened and occupied pursuant 
to this paragraph (>) in a city or village with 4 
population of one million or less in which is already 
‘located the principal office of another bank, trust 
company or national banking association * * *. 


SUMMARY OF ARGUMENT 
I. There is no requirement in the New York Banking Law 
that the "village" in which a branch is located must be separate 
and distinct from surrounding areas. In imposing a requirement 
of separation, the district court's ruling will deny banking 
services to vast unincorporated areas surrounding New York City, 


where the expanding population is in the process of obliterating 


natural boundaries between communities. The purpose of the 
"village" requirement in Section 105 of the Banking Law was to 
insure the economic viability of branch banks. This purpose is 
fulfilled if the branch is located in an area which has sufficient 
population and which possesses some attributes of a community -- 


that is, an area in which people live and customarily carry on 
ai Ss 


their everyday business. The area of the branch here fulfills 


thet requirement -- it has a sufficient population and it has a 
commercial center where the people in the area shop and carry 
out their daily business.. To require additionally that the area 
be separate and distinct from surrounding areas is to impose 2 
requirement that has nothing to do with the economic viability 
of the branch, and accordingly, 1s completely unrelated to the 
purposes of the New York Banking Law. 7 

II. Even if there were a requirement that the village in 
which a branch is located must be separate and distinct from 
the surrounding area, the district court erred in refusing to 
recognize the political boundaries of the Incorporated Village 
of Patchogue as a sufficient mark of separation. That boundary 
is admittedly artificial -- as, indeed, are many political 
boundaries. Nevertheless, the boundary has a number of political 
and practical consequences. Residents within the boundaries of 
the Incorporated Village pay taxes to the village, vote for 
village officials, and receive the benefits of garbage collection. 
The Incorporated Village maintains storm sewers and roads within 
4ts boundaries. The Incorporated Yillage employs parking 
patrolmen who operate only within its boundaries. Residents 
outside the boundaries do not pay taxes to the Village, do not 
vote for Village officials, and must privately contract for 
garbage collection. Their roads are maintained by the County, 
and they have no sewers or patrolmen furnished by the Village. 
In short, the boundary, although artificial, is nonetheless 
real; and there is no reason why the Comptroller may not. 
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recognize the boundary for purposes of approving the establish- 


ment of a: branch bank. 


III. The district court held a de novo trial and made 


de novo findings which rejected the political boundary between 


the branch area and the Incorporated Village as a significant 
mark of separateness, and which concluded -- on the basis of 
conflicting evidence -- that the branch area was generally 
regarded by residents as being part of Patchogue rather than 

the separate community of East Patchogue. The district court 
should not have held a de novo trial and made de novo findings, 
but rather should have reviewed the administrative determination 
solely on the basis of the administrative record. Had the 
district court confined its review to the administrative record, 
4t would have had to uphold the administrative approval of the 
branch application, since there was evidence to support the 
Comptroller's determination that the branch area is part of 

East Patchogue, and that the political boundary between 
Patchogue and East Patchogue is significant. The Comptroller's 
determination was based on evidence that was available to all 
parties, and thus the requirements of fair administrative process 
were satisfied. Accordingly, there was no reason for the 
district court to depart from the traditional procedure for 
judicial review of administrative action -- i.e., review 


limited to the administrative record. 


ARGUMENT 
I. THE NEW YORK BANKING LAW DOES NOT REQUIRE 
THE VILLAGE IN WHICH A BRANCH IS LOCATED 
TO BE SEPARATE AND DISTINCT FROM SURROUND- 
ING AREAS. IT IS ENOUGH IF THE LOCATION OF 
THE BRANCH POSSESSES SUFFICIENT POPULATION 
AND SOME ATTRIBUTES OF A COMMUNITY. | 
On the prior appeal of the case, this Court held that, in 
order for an unincorporated area to qualify as a "v4 1Jage " in 
which a branch may be located under the New York Banking Law, 
it is not enough merely to show that the area has sufficient 


population density to qualify for incorporation. The Union 
aS 


Savings Bank of Patchogue v. Saxon, 118 U.S. App. D.C. 296, 
335 F. 24 718. The question here is the nature of the addi- 


tional showing that is required. The opinion on the prior 
appeal defined the word "village" as "an area possessed of 
some attributes of a community" (118 U.S.App. D.C. at 299, 
301, 335 F. 2d at 721, 723). However, the opinion did not 
state that separateness and distinctness are required in 
cases where other attributes of a community -- such as 

the presence of schools and shops -- exist. é 


2/ The Patchogue opinion, in discussing a New York case State 
nk of Kenmore v. Bell, 197 Misc. 2d 97, 96 N.Y¥.S. 2a 851, aff'd 
pp. Div. O24, SB N.Y.S. 2d 493 (1950) which approved estab- 
lishment of a branch in an unincorporated area, indicated that 
there the crucial fact was the existence of "facilities for modern 
living" and "schools and churches." 118 U.S. App. D.C. at 301, 
335 F. 2d at 723. There is no indication that separateness from 
surrounding areas was also present in the Kenmore case. The Ken- 
more case involved the town of Tonawanda, which is near the city 
Timits of Buffalo and is designated in Rand McNally's Commercial 
Atlas as part of the Buffalo metropolitan area. Rand McNally, 


Commercial Atlas and Marketing Guide (97th ed.) at 325, 326. 
=k S 


As the district court found, the area of the Tinker Bank 


branch possesses not only sufficient population (over 3,000 
people in less than three square miles), but also has some 
attributes of community life -- "barber shops, factories, super- 
markets and grocery stores, a lawyer, a real estate agent, and 
a travel agency." (Opin., p. 53 JA 181 ). Indeed, the 
evidence showed that the area contained over 100 business 
establishments in addition to a shopping center (Adm. Rec. 62-65; 
JA 231-34 )- However, there was also evidences on which 
the district court relied, that the area was largely a "spill 
over" from the Incorporated Village of Patchogue and is not 
physically or economically separate from Patchogue. Thus, the 
first question presented by this case is whether the term 
"village" as used in Section 105 of the Banking Law requires 
only that the branch location possess some attributes of 
community life, or also requires that it be separate and 
distinct from the surrounding areas. 

Preliminarily, we note that the political boundary of the 
Incorporated Village of Patchogue separates the branch area 
from the location of plaintiff banks. In point ITI, we demonstrate 
that this political boundary is a sufficient mark of separateness, 
if separateness is required. First, however, we shall show that 
separateness is not required for an area to qualify as a "village" 
under the New York Banking Law. 

In determining the meaning of the statutory term "village" 
as applied to the type of area involved here, it is necessary 


to inquire into the history and purposes of Section 105 of the 
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New York Banking Law. The “village” limitation on the estab- 
lishment of branches first appeared in the Banking Law in 1934. 
Laws of New York, 1934, Ch. 666. The 1934 statute first 
established the system of branching within banking districts in 
New York; prior to 1934, branching was confined to the city in 
which the home office of the bank was located. The 1930's 
witnessed a liberalization of branch banking in many states, as 
well as in the national banking system. This was in response to 
the tremendous number of banking failures that had occurred 
during the 1920's and the Depression, particularly in the case 
of small under-capitalized rural banks. It was thought that the 
rural banks should be supplemented by branches backed by the 


financial resources of larger and stronger banks. See generally 
| 


First National Bank of Logan v. Walker Bank, 385 U.S. 252, 2593 


Westerfield, Historical Survey of Branch Banking in the United 
States (1939) at 29-31. | 


With the background of economic depression and rural bank 
failures, it seems clear that the New York Legislature in 1934 
was concerned with the economic viability of the branches to be 
established under the new branching system. The "village" 

| 
3/ Under the prior system, New York City banks could branch 
only within New York City while other banks could not branch 
at all. However, trust companies in any city could branch 


within their home city. Laws of New York, 1914, Ch. 369, 
§§ 110, 195. i 


limitation imposed on the establishment of branches is thus to 
be understood as one means of insuring that the new branches 
would survive. 

The two requirements of population density and some com- 
munity attributes -- requirements concededly met here -- are 
clearly related to the legislative purpose of insuring economic 
viability. The location of the Tinker Bank branch is a good 
dllustration of how these requirements operate. It is an area 
in which over 3,000 people live and an area in which these 
people perform their daily business. Thus,, for example, 

Mrs. Rose Morgan, a resident of the area, testified that her 
husband works in the area; that she herself shops at a super- 
market in the area; that the family has its car serviced in the 
area; and that she goes to a drug store in the area, goes to a 
movie theater’ in the area, and patronizes a delicatessen, & 
restaurant, a laundry, a beauty parlor and a shoe store in the 
area. (Tr. 497-501; JA 168-71 ). In addition, she 
belongs to a social club which meets in the area. Ibid. 

Thus it was hardly surprising that Mrs. Morgan and her family 
fina it convenient to bank in the area at the Tinker Bank 
branch. (fr. 498-9; JA 168-9 ). The same is true of 
many other residents of the area: because they live there, and 
carry out a large part of their daily business within the area 
of the branch, they find it convenient also to bank tere 


4/ See Application of Howard Sa s Inst. of Newark, 
iL 


32 n.d. 29, 40, 159 A. > 119 : ual and 
family banking in residential communities is primarily done 
within the same general area in which day-to-day shopping is 
pursued and as can be conveniently reached by automobile.” 
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In short, the branch has been an economic success largely because 
it is located in an area which has the requisite pop 3 
density and possesses some attributes of a community. 

On the other hand, the additional requirement of separateness 
imposed by the district court has nothing to do with insuring 
the economic viability of a branch bank. Indeed, such a require- 
ment would preclude branch banking in vast populous areas of 
the suburban counties surrounding New York City, which could 
undoubtedly support branch banks. An example is the Town of 
Brookhaven, in which the area under discussion is located. 
Less than 14 per cent of the population of the Town (over 
100,000 persons in 1960 census) live in incorporated villages 
(Adm. Rec. 126; JA 267-8 ). Similarly, in the other towns 
comprising Suffolk County, only @ small minority of the population 
lives in incorporated villages. And yet as the population of 
the New York City area grows and moves out to the suburbs, 
Long Island is increasingly becoming a continuous, homogeneous 
urban area, and the separation between communities is becoming 
obliterated (Adm. Rec. 111, 123-4, 145; Tr. 266; JA 251-2, 264-6, 277). 
The evidence showed that: 
5/ The Town of Islip has a population of 172,000 of which less 
f$han two per cent live in incorporated villages. The highest 
percentage of population in incorporated villages in Suffolk 
County is in the Town of Southampton, where 32 per cent of a 


population of 27,000 live in incorporated villages. See Adm. 
Rec. 153-54; JA 281 > giving 1960 census figures. 


Suffolk County in general, and the Town of 
Brookhaven in particular, like all the communities 
surrounding metropolitan New York, are rapidly 
growing and merging parts of a relatively solid 
urban mass * * *, In most cases, it is now and 
has been for several years past difficult to 
a@ifferentiate by eye (whether flying over or 
driving through) the various villages and communi- 
ties in Suffolk County and the Town of Brookhaven. 


(Adm. Rec. 111; JA 251-52 ). As this process continues, the 
district court's requirement of separateness between unin- 


corporated areas will make it increasingly difficult to establish 


branches end to provide these growing areas with adequate banking 


services. 

As an example of the lack of separateness between the 
location of the branch and the Incorporated Village of Patchogue, 
the district court pointed out that the main business street -- 
Main Street -- is built up with stores and commercial establish- 
ments without interruption throughout the area (Finding 9; JA 186 
However, the evidence showed that this is typical of the main 
arteries of traffic in suburban Long Island: they are continu- 
ously zoned for business purposes, and as one travels along them, 
it is impossible without a map to tell where the municipal 


ee eLnEEEEEEEEE ERNIE EERE 


6/ The increase in population has not been accompanied by an 
Increase in incorporation of villages. Indeed, in the last 

33 years, only three villages have been incorporated in the 
entire State of New York. (Adm. Rec. 125-6; JA 267 i 
The reason is that the incorporated village is becoming obsolete 
as a governmental entity; people are turning to larger govern- 
mental units -- such as the town and the county -- to deal with 
such matters as police and fire protection, road and sewer 
maintenance, and water supply. (Adm. Rec. 125-9; JA 266-71 )- 
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poundaries lie Y Continuity and homogeneity are the hallmarks 


of the modern suburban sprawl; the district court's requirement 
of separateness refuses to recognize this fact. 

There was, as the district court noted: evidence that the 
Census Bureau regards several unincorporated areas in Suffolk 
County as separate communities. (Opin., p. 13; JA 189 )\- 
However, we do not know whether the view of the Census Bureau 
would be accepted by a court as qualifying any one of such 


areas as a "village"-for purposes of New York law. Nor do we 


7/ “A shopping center or business district may not be distinct, 
whether it be on Boston Post Road, Jericho Turnpike (which runs 
through Nassau and Suffolk Counties) or Main Street (also known 
as the Old Montauk Highway), which runs through both incorporated 
Patchogue and unincorporated East Patchogue. One finds today 
that in general the zoning along heavily travelled arteries of 
traffic in the suburban areas of Long Island is essentially for 
business purposes, whether zoned by a town, city or village. 
Without a detailed map in hand showing municipal boundaries, 

it would in many instances be impossible to determine if one 
were shopping in Queens County (a part of New York City), an 
unincorporated area or village adjacent thereto in Nassau County 
and, if one continued east, whether in Nassau or Suffolk County." 
(Adm. Rec. 123-4; JA 265-06 ). | 


8/ Had the district court accepted the views of the Census 

ureau as to the character of the branch area, it would not have 
overturned the Comptroller's decision. For the Census Bureau 
map placed the branch area in the unincorporated community of 
East Patchogue, rather than in Patchogue. (Def. Ex. 3; 


Adm. Rec. 100; JA 243 )- 
| 


know how many of such areas will continue to preserve separate 
identities as communities as the process of the merging of 
Suffolk County into a single homogeneous urban mass continues. 
We can be certain, however, that in all but the most obvious 
cases the factual question of whether the requisite degree of 
separateness and distinctness exists is not likely to be clear. 
As a result, under the district court's test, banks seeking to 
branch into unincorporated areas will face protracted litigation 
which will serve as a deterrent to establishment of the branch 
banks needed in this.growing area. 

The district court evidently believed that it was power- 
less to recognize the realities of modern metropolitan popula- 
tion growth, and that the Legislature would have to change the 
statute to make it appropriate to the present situation. 
(Opin., p. 8; JA 184 ). This would certainly be correct 
4f the word "village" as used in Section 105 of the New York 
Banking Law were completely unambiguous. However, Section 105 
is not completely unambiguous as applied to present-day 
Long Island. It may be that the Legislature in 1934 had in 
mind the typical rural area, with "picture postcard" villages 
surrounded on all sides by fields. However, since 1934 the 
situation has changed, and the Court is faced with a familiar 
problem of statutory construction -- applying language in a 


context not foreseen when it was written. In this situation, 


the appropriate method is to resolve ambiguities in the statute 


in light of the legislative purpose. As we have seen, the 
legislative purpose of insuring the economic viability of the 
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branch is fulfilled if the term "village" is construed to 
require only that the area have sufficient population to qualify 
for incorporation as a village, and that it possess some attri- 
butes of a community. A: further requirement of separateness has 
no relation to the purposes of the "village" requirement; 
and indeed, by denying branch banking service to large areas of 
suburban Long Island, the requirement would frustrate the 
ultimate purpose of the Banking Law to provide the people of 
New York State with adequate banking service. | 

The purpose of plaintiff banks, in seeking to read a 
requirement of separateness into the Banking Law, is to extend 
the monopoly they presently enjoy within the Incorporated 
Village of Patchogue into the surrounding areas. ‘Under &@ pro=- 
vision of Section 105 of the Banking Law known as the "home 
office protection proviso", outside banks may not: branch into 
a city or village in which another bank's home office is 
located. Plaintiffs have not urged home office protection as 
a reason for closing down the Tinker Bank branch, since under 
New York law, home office protection stops at the boundaries 


of the incorporated village. And yet the effect of the 


district court's ruling is to extend to plaintiff banks 


9/ ". . . inno event shall a branch be opened and occupied 
pursuant to this paragraph (b) in a city or village with a 
population of one million or less in which is already located 
the principal office of another bank, trust company or national 
panking association,.. . . " Section 105(1)(b), New York 
Banking Law. 
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protection from outside competition in any of the area sure 
rounding the Imcorporated Village of Patchogue which can be 
found to be part of the same "community". As the process of 
the merging of Suffolk County into a single homogeneous urban 
mass continues, it will be readily seen that the district 
court's ruling will in effect extend increasing protection from 
competition to vast areas surrounding incorporated villages, 
thus giving the home office protection proviso a scope far 
beyond that intended by the Banking Law. 

II. SEPARATENESS, IF REQUIRED, WAS SUFFICIENTLY 

| ESTABLISHED BY THE POLITICAL BO 


UNDARY 
DIVIDING THE INCORPORATED VILLAGE FROM THE 
LOCATION OF THE NEW BRANCH. 


Assuming’ arguendo that the district court was correct in 


holding that a "village" must be separate from surrounding 
areas, the Comptroller's decision should nevertheless be 
upheld on the basis of the undisputed fact that the boundary of 
the Incorporated Village of Patchogue separates that village 
from the location of the Tinker Bank branch. 

The boundary of the Incorporated Village is admittedly 
artificial: it was drawn in 1893, when the Village was 
incorporated (Adm. Rec. 222; JA 321 ), and since then 
the character of the area has changed. However, like most 
political boundaries, its existence has had several practical 
and legal consequences, despite its artificiality. Thus 
residents within the boundary pay taxes to the Village and vote 
for Village officials. Residents of the branch location do not. 
(Tr. 202, 268-9, 380; JA 65, 82-3, 111 ). The Village 


collects garbage and maintains storm sewers and roads within 
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its boundaries; residents of the branch location do not receive 
these services. (Adm. Rec. 113, 237; Tr. 202-3, 201-5, 382; 

JA 253, 330, 65-67, 112 ). ‘The Village employs parking 
patrolmen who work within its poundarties only : residents of 
the branch location have no such service. (Adm. Rec. 1133 


JA 253 ). The boundary line also represents the 


boundary of the Patchogue Fire District. (Tr. 374-5, 4553 


JA 108, 146 ). | 

Thus the existence and importance of the boundary was 
established by the facts, and it was certainly not arbitrary 
and capricious for the Comptroller to recognize that boundary 
as a sufficient mark of separateness between the Incorporated 
Village and the branch location. Indeed, New York law 
_recognizes the boundary for the purpose of establishing a 
limit to the home office protection to which plaintiffs are 
entitled. To be sure, the Tinker Bank located ite branch 
close to the boundary for the express purpose of arawing 
customers from within the Incorporated Village. (tr. 317-18; 
JA 99-101 ). However, the evidence showed that a 
suburban bank cannot confine its business to the village in 
which it is located if it expects to survive (Tr. 4a, 490-913 
Ja 124, 163 ); indeed, the plaintiff banks themselves have 
accounts from people residing outside of the Incorporated 
Village. (Tr. 412-13; JA 125 )- It is certainly not 
uncommon for a business to locate on one side of a boundary 
for legal reasons, while expecting to draw eustonecs from both 
sides of the boundary, and nothing in New York law forbids it 
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here. See Application of Howard Savings Inst. of Newark, 32 
N.J. 29, 46-47, 159 A. 2d 113, 122 (1960): 


We see no reason why the Legislature * * * may 
not use the economically artificial municipal 
boundary as the preliminary measuring rod. 

* * * * [W]here there is legitimate room in an 
area for further banking facilities, it is en- 
tirely reasonable to say that establishment of 
a competing outside branch should not be per- 
mitted right next door, so to speak, to the 
established institution, but that competition 
may be allowed, if in the public interest, 
froma location across the municipal boundary. 


The political boundary of the Incorporated Village of 


Patchogue is the crucial segment of the branch area boundary, 


since it separates the branch area from the area in which the 
plaintiff banks are entitled to home office protection under 

the third proviso to Section 105(1)(b) of the Banking Law; (i.e., 
the Incorporated Village of Patchogue). This political boundary 
was in existence long before the Tinker Bank's branch applica- 
tion, and thus is obviously not the result of the type of gerry- 
mandering with which this Court was concerned on the first appeal. 
See 118 U.S. App. D.C. at 300, 335 F. 2d at 722, condemning "the 
gerrymandering of boundaries for purposes of branch bank applica- 


tions. To be sure, the remainder of the branch area boundary 
was apparently drawn for purposes of the application. However, 

a partion of the remainder follows natural boundaries: the shore 
line of Long Island (the southern boundary of the branch area), 
and Swan River (a portion of the eastern boundary). And as to 

the entire branch area boundary, Frederick Tilney, the man respon- 
sible for drawing it, testified that his purpose was "to create 

1 . iney was President of a rm of m cipal consultants 
which had performed studies of population, housing, business, 
transportation, and other matters for villages, towns and counties 


on Long Island, including Suffolk County and the Town of Brookhaven. | 
(Adm. Rec. 95-96; Tr. 469; JA 238-39, 150 ec 
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i 
what would be a normal type of village community that would not 


be a gerrymandered unwieldy geographical description, " and that 


he delineated an area "that would have a reasonable resemblance: to 


a community and one that could be viable and could be created into 


a village." (JA 159, 160). Even if Mr. Tilney's testimony is 
disregarded, and the portion of the branch area boundary which 

does not coincide with the boundary of the Incorporated Village is 
regarded as artificial, the result is not affected. For the place- 
ment of this portion of the branch area boundary would appear to 
have had no legal or practical effect: this portion of the boundary 
did not keep out of the branch area the home office of any bank en- 
titled to home office protection, and it did not serve to restrict 
the Comptroller in his investigation of the economic effects of the 
new branch on other banks in the general area. The New York 
banking authorities have recognized that precise placement of the 
branch area boundaries has little importance, and may be done on an 
artificial basis, where such placement is solely for purposes of 
meeting the "village" requirement and does not affect the separation 


of the branch area from adjoining areas in which another bank 
| 


e boundaries o e branch area exclude from it e branches 
of Island State Bank and Peoples National Bank located just to the 
east and north of the area. However, as @ practical matter, this 
did not prevent the Comptroller's Office from considering the 
economic effect of the proposed new bank on these two existing 
branches: indeed, consideration was given to the economic effect 
of the proposed branch on all existing banks in the general area, 
4ncluding banks in the Incorporated Village, a bank on the other 
side of the pear ta Village in ort, @ bank 3.2 miles to 
the southeast in Bellport, and a bank 4.1 miles to the north in 
Medford. (Adm. Rec. 21, 26; JA 212, 221). As a legal matter, this 
portion of the branch area boundary also had no effect. There was 
no legal impediment to establishment of a branch in an area which 
would include the existing branches of Island State Bank and Peoples 
National Bank. (Home office protection protects only home offices, 
not branches.) And while it was necessary to delineate an area of 
three square miles or less in order to comply with the requirements 
of incorporation set forth in Section 2 of the Village Law, the 
branch area which Tinker Bank delineated was only 32 million square 
feet (Tr. 486; JA 159) -- approximately 1.2 square miles. 

| 


ans = 


4s entitled to home office protection. 


III. THE DISTRICT COURT ERRED IN HOLDING A 
_ DE NOVO TRIAL AND MAKING DE NOVO 
| FINDINGS, RATHER THAN DEC 
eo ON THE BASIS OF THE ADMINISTRATIVE 
ORD. 


In its remand order following this Court's decision of 
the first appeal, the district court required the Comptroller 
to take additional documentary evidence and to make the 
administrative file, including the additional evidence, 


12/ A press release of the New York State Banking Department 
dated April 29, 1960, set forth remarks made by Richard S. 
Simmons,. Esq., Deputy Superintendent and Counsel of the 
Banking Department, concerning the Omnibus Banking Act passed 
in 1960. Mr.! Simmons indicated clearly that, for purposes of 
branch applications under New York law, natural boundaries are 
necessary only where the problem is to determine whether the 
branch area encroaches on the area in which another bank is 
entitled to home office protection: 


The determination as to whether a community consti- 
tutes an unincorporated village is important in order 
to determine where a branch may be located and whether 
@ banking institution, be it a commercial bank, 
savings bank, or savings and loan association, is 
entitled to home office protection. Although on 
cursory inspection, it might seem that the determina- 
tion of what constitutes an unincorporated village is 
the same for both purposes, greater difficulty arises 
in regard to the latter. For purposes of determining 
where a branch may be located, the Department has 
continually applied the criteria that an unincorporated 
village must meet the minimum specifications for 
incorporation under Section 2 of the Village Law, * * *. 
Consequently, in order to ascertain whether a branch 
may be opened, it is normally sufficient to show that 
the community in which such branch is to be established 
has the requisite population within a three-mile area. 
Of course, in line with common sense and the rationale 
in various out-of-state cases as to what constitutes a 
village, the Department has required that the unin- 
corporated village have some of the characteristics 
of a@ village community, such as a reasonably compact 
nucleus of population and shops, and possibly businesses, 
churches, and schools located therein or adjacent thereto. 

+ (Footnote cont'd) 
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available for inspection by the parties (with the exception of 


intra-office memoranda and confidential financial information). 
(order of February 15, 1965; JA 21-23 ). The district court 
also specified that no oral hearing would be required. Ibid. 


i 


12/ (Footnote cont'd) 
I 


It is not usual necessa. however, to establish 
e ve e per era. mits of suc - 
corporate e order to determine ether a 
ranch may be opened and occupie erein. | 


On the other hand, where the problem of affording 
home office protection is at issue, it is incumbent on 
the Department to establish the peripheral limits of 
an unincorporated village. * * * In determining 
peripheral limits, insofar as possible, the Department 
will attempt to do so on the following bases: | 


(1) Apply the criteria set forth in Section 2 of 
the Village Law. | 

(2) Wherever possible, set the peripheral limits 
so as to contain a three-square-mile area subject to 
follow. natural boundaries wherever poss e an 
natur OundariLes, we mean, boundaries 0 corporated 


V €s or cities, water courses and man-made boundaries, 
such as reservoirs and highways. 

HEHE | 
| 
emeneee added). Mr. Simmons' remarks are more fully set 

orth at pp. 33-38 of the Joint Appendix in an appeal 

recently decided by this Court, Valle National Bank of 
Long Island v. Saxon et al., 37 . O. 5 2 


The Comptroller complied with this order: additional documentary 


evidence was taken, the file was made available to all parties, 


and no oral hearing was held. (Neither party requested an oral 


hearing. ) However, after the second administrative decision, 
the district court refused to grant summary judgment on the 
basis of the administrative record (Tr. 70; JA 28 ) and 
held a de novo trial and made de novo findings. This action 
was apparently based on plaintiffs' contention that a trial was 
required because no oral hearing had been held at the adminis- 
trative level. In our view, this was error. 

Under the view we take of the applicable substantive law, 
this error was immaterial and should not affect the decision 
of this appeal. This is for the reason that the evidence in 
the administrative record and the evidence introduced at trial 
before the district court was substantially similar on the 
points we believe to be significant. Both the administrative 
record and the evidence at trial showed (1) that the branch 
location has many community characteristics -- shops, gas 
stations, a school and so on; (2) that as a physical, economic 
and social matter, the branch area was, with few exceptions, 
indistinguishable from the Incorporated Village of Patchogue; 
and (3) that there was a2 political boundary between the branch 
area and the Incorporated Village which, although artificial, 
had practical consequences in terms of police service, road and 
sewer maintenance, taxes and local government. As we have shown, 
these facts -- which are demonstrated both by the administrative 
record and the trial transcript -- required affirmance of the 
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Comptroller's decision. | 

However, if this Court were to disagree with our view of 
the substantive law, there are at least two respects in which. 
the decision of the appeal could be affected by reliance on the 
district court's findings based on the de novo trial, rather 
than reliance on the administrative record before the Comptroller. 

First, the district court found that the branch location 
is generally referred to and described as "Patchogue", rather 
than a separate community (Opin., p. 11; JA 187 : V4 
However, as we have noted (supra, pp. 5-7 )> the evidence 
before the Comptroller on this point was in conflict and 
justified the Comptroller's characterization of the branch area 
as "the unincorporated village of East Patchogue." -(Aam. Rec. 
240; JA 333 ). Accordingly, even if this Court were to 
agree with the district court that the factor of separateness 
and distinctness is of crucial significance, it would be 
necessary to uphold the administrative decision, unless de novo 
trial and findings by the district court were proper. 

Secondly, reliance on the de novo trial and findings, 
rather than the administrative record, could be significant 
in determining the effect to be accorded to the political 
boundary between the branch area and the Incorporated Village 
of Patchogue. Both the transcript of the de novo trial and the 
administrative record contain similar evidence on this point. 
Both show that the boundary existed, that it was artificial, 
but that it had practical results in terms of taxes, road 


and sewer maintenance, police protection and local government 
| 
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(see supra, P- 5 ). However, should this Court take 

the view that the weight to be accorded such boundary in light 

of the circumstances is @& factual rather than a legal matter, we 
would then urge that the Comptroller's decision to accord 
significance to the political boundary should have been conclusive 
on this point, and was not properly the subject of a de novo 


trial and de novo findings. 


Judicial review of factual determinations by the Comptroller 


of the Currency is normally confined to the test of whether the 
administrative decision was arbitrary or capricious or unsup- 
ported by substantial evidence. Community National Bank of 
Pontiac v. Saxon, 310 F. 2d 22h, 226 (6th Cir., 1962); cf. 
Webster Groves Trust Co. v. Saxon, 370 F. 2d 381, 387 (8th Cir., 
1966) . This is, of course, the traditional standard of judicial 
review; where, as here, there is no specific statutory authoriza- 
tion for de novo review of the facts, "a de novo review is 
generally not to be presumed." Consolo v. Federal Maritime 
Comm'n, 383 U.S. 607, 619 n. 17. And where judicial review is 
limited to testing the administrative decision for arbitrary or 
capricious action or lack of substantial support in the 
evidence, "the reviewing function is one ordinarily limited to 
consideration of the decision of the agency or court below and 
of the evidence on which it was based." United States v. 

Carlo Bianchi & Co., Inc., 373 U.S. 709, 714-15. 

It might be considered unfair to limit review to the 
administrative record, and to accord conclusive weight to 
administrative decisions based on substantial evidence, in 

Os = 


cases where the administrative decision is based on ex parte 


evidence which the losing party had no chance to rebut. The 
Comptroller's investigations of branch banking applications have 
frequently proceeded on an ex parte basis. It was for this 
reason that the Fourth Circuit, in First National Bank of 
——E—EEEEEee 

Smithfield v. Saxon, 352 F. 2d 267 (1965), held that the facts 
should be tried de novo in a branch banking case: ! 

[A] necessary consequence of his unilateral 

procedure is that the facts on which the. 

Comptroller presumably acted should not be 

given the preferred position accorded by the 

substantial evidence rule. The rule would 

declare them indisputable if some reasonable 

basis for them may be found in the evidence. 

Applied here, the plaintiff would be bound by 


evidence offered in a proceeding in which it 
was not heard. 


| 
352 F. 2d at moe! However, in the instant case the proceedings 
were not ex parte: plaintiff banks were offered an opportunity 
to examine all the evidence in the administrative file and 
respond to it. The fact that there was no oral hearing did not 
render the proceeding unfair: nothing in the neces of the 
issues before the Comptroller was such as to require oral rather 
than documentary evidence. Indeed, plaintiff banks never even 


asked for an oral hearing; had they done so, the request might 


well have been granted. In any event, so long as the Comptroller 


13/ Following the Smithfield decision, the Comptroller changed 

Ss practice to permit all parties to inspect all the evidence 
in. the administrative file (excepting confidential financial 
information and intra-office memoranda) and to offer evidence 
in rebuttal. In addition, informal oral hearings are now held 
when requested, although witnesses may refuse to submit to cross- 
examination. 

In Warren Bank v. Saxon, 263 F. Supp. 34 (E.D. Mich., 1966), 
appeal pending, C.A. 6, Nos. 17,718, 17,719, the Comptroller 
followed the new procedure. In granting summary judgment for 
the Comptroller, Judge Talbot Smith made the following comments 
(263 F. Supp. at 39): 3 (Footnote cont'd) 


observed the "basic principle of fairness that each party should 


be entitled to know the materials on the other side" (1 Davis, 
Administrative Law Treatise §4.04 (1965 Supp-))> there was no 
reason for the district court to go beyond the traditional 
function of review limited to the administrative record. 
CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be reversed and remanded with directions to dismiss 
the complaint. 
Respectfully submitted, 


EDWIN L. WEISL, Jr.,; 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


JOHN C. ELDRIDGE, 
ROBERT V. ZENER, 


Attorneys 
De artment of Justice, 
Washington, D. C. 20530. 


DECEMBER 1967 
13/ (Footnote cont'd) 


1966. 

the Comptrol 

would "'judge de no 

law, of ‘the Comptro 

expressing any opinion upon whether or not a hearing 
4s required to be held by the Comptroller, we note 
that in our case there was a hearing. Plaintiff 
complains that at such hearing it was not permitted 
to cross-examine witnesses. In reply it may be 
pointed iout that there is no requirement in statutory 
or case law, of which we are aware, that an administrative 
"hearing" partakes of the aspects of a trial to the 
degree that the various interested parties may cross- 
examine each other, or the officials involved. 
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Questions Presented 


Despite the Comptroller’s “redetermination” expressly 
guided by this Court, the District Court struck down the 
reapproval of the Tinker branch location because of a sine 
qua non requirement introduced by the District Court that 
the Area of Location must be “separate and distinct” from 
surrounding areas, including the Incorporated Village of 
Patchogue. 


There is no question (i) that the Tinker branch Area of 
Location is separate and distinct politically from the In- 
corporated Village of Patchogue wherein the plaintiff com- 
petitor banks have their home offices, and (ii) that the 
Tinker branch Area of Location meets basic requirements 
of population and geography for incorporation under New 
York law, and (iii) that the evidence presented clearly 


demonstrated that the questioned Area of Location, as the 
District Court concluded, “has many attributes of a com- 
munity”. 


Hence the three questions presented are:— 


1. Did the District Court commit reversible error in 
holding that an unincorporated bank branch Area of Loca- 
tion in metropolitan suburban Long Island must in every 
instance have “identity separate and distinct from sur- 
rounding areas” to be an unincorporated village for bank 
branching purposes within the meaning of the New York 
Banking Law? 


$3 


2. Did the District Court commit prejudicial error by 
concluding that the Comptroller’s redetermination in the 
light of this Court’s opinion was arbitrary and capri- 
cious? 


3. Did the District Court err in holding a de novo trial 
and making de novo findings rather than reviewing the 
administrative decision on the basis of the Administrative 
Record? 


Questions Presented 
Jurisdictional Statement 


Statement of the Case 
The Parties 
Applicable Law 
Original Application 
Not Gerrymandered 
Some Attributes of a Community 
Redetermination on Remand 
Resubmission to the Comptroller 
The Third Redetermination 
The Separate and Distinct Prerequisite 


Summary of Community Attributes of the Area 
of Location 


The Tinker Branch 


Area of Location Separate from Incorporated 
Village of Patchogue 


Population Density and Urban Sprawl 


Branch Locations of Appellees Island State and 
Peoples National 


Composition of Town of Brookhaven 


Statutes Involved 
Statement of Points 
Summary of Argument 


ARGUMENT. .....--------00-0-0-~ 


L The District Court Committed An Error 
in Holding That an Unincorporated Area Must 
Have an Identity Separate and Distinct From 
Surrounding Areas to be an Unincorporated Vil- 
lage for te eee Under the New York emia 
Law ........ _ ee = 


A. This Court’s Interpretation of the Statutory 


B. The District Court’s Definition of “Village” 
Differs From the Interpretation of This Court 


. No Basis in This Court’s Opinion for the Dis- 
trict Court’s Adoption of an Unnecessarily 
Strict Definition of “Village” 


. The District Court’s “Separate and Distinct” 
Test of Villageness is Without Precedent and 
Would Have Harmful Results 


. This Court’s Test of “Village” is Not Technical, 
but Common-sense and Functional in a Banking 
Context 


. The District Court’s Definition of “Village” 
Frustrates the National Bank Act Policy of 
Competitive Equality 


. The District Court’s Decision Violates the 
Home Office Protection Provision of the New 
York Banking Law 


PAGE 


. The District Court’s Holding That the Comptroller 
Was Arbitrary and Capricious in His Redeter- 
mination Authorizing the Branch Was Plainly 
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APPEALS FROM AN ORDER OF THE UNITED STATES 


DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT TINKER NATIONAL BANK 


Jurisdictional Statement 


Appellant Tinker National Bank adopts the Jurisdic- 
tional Statement of appellant Comptroller of the Currency. 


Statement of the Case 


The Parties 


The plaintiff banks (appellees here) have home offices 
in the Incorporated Village of Patchogue, Town of Brook- 
haven, Long Island, New York,—a dense metropolitan sub- 
urban area (JA30, 81, 184-185). Plaintiffs are direct 
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competitors of defendant-intervener Tinker National Bank 
(appellant) (JA185-186). Tinker Bank has its home office 
in East Setauket, Long Island, in New York’s First Bank- 
ing District (JA185). In 1962 Tinker Bank received 
approval from the appellant Comptroller of the Currency 
for a branch in an Area of Location to the east of the In- 
corporated Village of Patchogue following branching by 
two of the plaintiff banks to the north and west of this 
location in similar type surroundings (JA106-107, 118-123, 
154-155, 196, 198, 237-238, 287, 307-309; Intv. Exh. #4). 


Applicable Law 


Under § 36(c) of the National Bank Act (12 U.S.C.A.) 
the Comptroller could lawfully approve establishment of 
a Tinker branch at any location in New York where a New 
York state bank could branch under the state statutes. 
Under New York Banking Law §105(1)(b) and (4), the 
Tinker branch Area of Location is a legally permissible 


area for establishment of a state bank branch if it consti- 
tutes an “unincorporated village”. 


Original Application 

Accordingly, the Tinker Area of Location was delineated 
in its original application pursuant to a study of that Area 
by Frederick Tilney, President of Governmental Statis- 
tical Corporation, and a staff familiar with Suffolk County, 
the Town of Brookhaven, the Incorporated Village of 
Patchogue and the unincorporated areas surrounding it 
(including the Area of Location) and experienced in advis- 
ing banks regarding branch locations in New York State 
(JA150-151, 154, 158-159, 237-239; Intv. Exh. #4). 


Not Gerrymandered 


The boundaries of the Area of Location were drawn 
“to create what would be a normal type of village com- 
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munity that would not be a gerrymandered unwieldly geo- 
graphical deseription”—one “that would have a reasonable 
resemblance to a community and one that could be viable 
and could be created into a village” (JA159-160). The 
Area of Location could be incorporated as a village under 
the New York State statutes and contained sufficient num- 
ber of people to warrant establishment of a bank branch 
in the public interest and to support a branch economically 
(JA151-152, 161, 237-238, 251). 


The District Court (Luther Youngdahl, J. .) granted sum- 
mary judgment motions by the Comptroller and Tinker, 
holding that in approving ‘Tinker’s branch application “the 
Comptroller of the Currency followed applicable New York 
law, thus satisfying the requirements of 12 U.S.C. $36” 
(J.A20-21). 


Some Attributes of a Community 


On appeal, this Court held that the Comptroller incor- 
rectly interpreted the term “gnincorporated village” to 
mean any unincorporated area which could be incorporated 
as a village under New York law—i.e., any unincorporated 
area of less than three square miles having a population 
of 500 or more. Union Savings Bank of Patchogue v. Saz- 
on, 118 App. D.C. 296, 999-301, 335 F.2d 718, 721-723 (1964). 
This Court held that to satisfy the meaning of “village” 
an area must be “possessed of some attributes of a com- 
munity.” Ibid. This Court then remanded the case to the 
District Court for further consideration of this question 
of fact in light of its opinion (abid.). 


Redetermination on Remand 


On remand, Tinker submitted considerable factual mate- 
rial on this village point to the Comptroller and the Comp- 
troller had his staff make a supplemental field investiga- 
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tion, all in light of this Court’s opinion (JA226-228, 238- 
247, 250-259). The Comptroller expressly redetermined : 


“TI have reviewed my file pertaining to the branch 
application of the Tinker National Bank, East Setau- 
ket, New York in light of opinion number 18,145 of 
the Court of Appeals decided on June 25, 1964 and 
reported at 335 F.2d 718 (1964) and I have decided 
that the subject branch was located in a village on 
July 5, 1962 as required by Title 12, U.S.C. 36(¢) and 
the statutory law of New York, and I have reaffirmed 
my conclusion to that effect.” (JA259). 


Resubmission to the Comptroller 


The District Court (George L. Hart, Jr., J.) thereafter 
denied plaintiffs’ renewed motion for summary judgment 
and the Comptroller’s renewed motion to dismiss and al- 
lowed all parties to submit additional documentary mate- 
rial to the Comptroller concerning whether the Area of 
Location 


“is a ‘village’ within the standards laid down by the 
United States Court of Appeals for the District of 
Columbia Cireuit” (JA21-23). 


Pursuant to this order, plaintiff banks and Tinker made 
further voluminous submissions — affidavits, aerial and 
ground photographs, maps, charts, statistical and histori- 
cal data, ete.—all dealing with the “villageness” of the 
Area of Location as discussed in this Court’s opinion (JA 
259-329; Pltf. Exh. #3; Intv. Exh. #4). 


The Third Redetermination 

On the basis of all of the material before him, the Comp- 
troller once again redetermined that the Area of Location 
is an unincorporated village, once again reconfirmed his 


approval of the Tinker branch, and reported his conclu- 
sions to the District Court (JA333-334). 
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The Separate and Distinct Prerequisite 


The District Court (Leonard P. Walsh, J.) took further 
testimony and held that the Comptroller’s redetermination 
nonetheless violated the National Bank Act and was arbi- 
trary and capricious, since in its opinion the Tinker branch 
Area of Location was not an unincorporated village under 
New York law (JA190). These holdings turned on the 
District Court’s view that it is not enough for an unincorpo- 
rated area in New York State to contain less than three 
square miles, a population of 500 or more and “some at- 
tributes of a community” to be an unincorporated village ; 
the area, the District Court ordered, must in every instance 
also have “an identity separate and distinct from surround- 
ing areas.” (JA180-181). 


The District Court found that the Area of Location is 
Jess than three square miles in area, has a population of 
over 500, and does possess “many attributes of a com- 


munity.” (JA181). In the District Court’s opinion the evi- 
dence failed to show a “separate and distinct” identity with- 
out which the Area, regardless of other attributes, could 
not be considered an unincorporated village for bank 
branching purposes under New York law (JA181-183). 


Summary of Community Attributes of the 
Area of Location 

Evidence submitted to the Comptroller and introduced 
at trial shows the Tinker Area of Location is less than 
three square miles and has some attributes of a community 
—950 homes, 3,300 people, a neighborhood school, a retail 
shopping area, 125 commercial and industrial businesses 
including three factories, two supermarkets, several grocery 
stores and delicatessens, greenhouses and nurseries, several 
gas stations, certified public accountants, a lawyer, & movie 
house, a laundry and dry cleaner, restaurants and bars, 
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_ barber shops and beauty salons, a shoemaker, drug stores, 
a furniture store, plumbing and heating service, florists 
(retail and wholesale), a funeral parlor, a stationery store, 
a new and used car dealer, The National Cash Register Co., 
an electrical contractor, real estate and travel agencies and 
a. rooming house (JA41-42, 45, 59-64, 108-110, 114, 123, 
152-155, 159, 168-170, 238-247, 251, 282-317). 


The retail shopping area along Hast Main Street in the 
Area of Location is solidly built up with businesses serving 
and patronized by residents of the Area of Location and 
within walking distance of their homes (JA45, 61, 168-171, 
285-286, 288-289, 297-306, 312-314). 


The Area of Location also possesses some attributes of 
community life or interests—social life, a community feel- 
ing on the part of its residents, places of recreation and 
entertainment, the Pulaski Social Club, the meeting places 
of such charitable and civic organizations as the Daughters 
of Israel, the St. Charles Auxiliary, The East Patchogue 
Atlantic Republican Club, The Brookhaven Memorial Hos- 
pital Group, The Garden Club, The East Patchogue Civic 
Association and the Patchogue Letter Carriers, and an 
East Patchogue Fire Protection District which affords fire 
protection to the southern half of the Area of Location 
(JA37-38, 52-53, 108, 110-111, 125-127, 146, 153, 161, 163-164, 
166-167, 170-171, 242-243, 253, 286, 299). 


The Tinker Branch 


The sole banking facility in the Area of Location is the 
Tinker branch which plaintiff competitor banks by this 
action seek to close down (J.A287, 306; Pltf. Exh. #3). The 
Tinker branch has 520 depositors from the 950 homes in the 
Area of Location, and also provides neighborhood banking 
services for some of the 125 commercial and industrial 
businesses in the Area of Location and their employees 
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(JA114, 117-118, 168-169). The Tinker branch provides all 
forms of banking and every banking facility, and many 
conveniences for neighborhood residents and day workers: 
a large parking lot, two drive-in windows and easy access 
to the branch from two streets (J. ‘A115-116, 118). Accord- 
ingly, people who live in the Area of Location find it much 
more convenient “to bank right in my own area” at the 
Tinker branch, which is within close walking or driving 
distance of their homes and has ample parking, than to 
drive into the Incorporated Village of Patchogue, with the 
attendant delays, traffic and parking difficulties (JA116, 
127, 171). 


Since opening 65 months ago on July 5, 1962, the Tinker 
branch has grown at a rate of between $1 million and $144 
million per year and now has deposits and loans of $6% 
million, primarily to “small individuals and businesses” 
(J.A107, 116-117, 168-169). 


Area of Location Separate from Incor porated 
Village of Patchogue 

The unincorporated Area of Location is separated from 
the Incorporated Village of Patchogue by the eastern 
boundary line of the Incorporated Village, which is a 
“definite” boundary line between the Incorporated Village 
and the Area of Location (JA75-77, 242, 252, 284-285, 295- 
296; Intv. Exh. #4). Since its incorporation in 1893, the 
Incorporated Village of Patchogue has extended its bound- 
aries by annexation several times, but there has never been 
any attempt either by residents of the Incorporated Village 
or the Area of Location to extend the Incorporated Village 
boundaries to include the Area of Location or any part of 
it (JA75, $4, 91). Residents of the Area of Location con- 
sider themselves to be in a community separate from the 
Incorporated Village of Patchogue and are well aware 
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that they live outside the Incorporated Village (JA163-166, 
168, 173). They do not pay taxes to the Incorporated Vil- 
lage, may not vote in Incorporated Village elections, tend 
to patronize the retail shopping center in their own Area 
and receive no municipal services from the Incorporated 
Village, although an independent contract with the Incor- 
porated Village provides for some fire protection (JA52- 
53, 64-67, 82-83, 111-113, 146, 165-166, 169-171, 242-243, 
252-253, 268-272, 284, 295). 


Population Density and Suburban Sprawl 


Despite this separation, the density of the population in 
the Town of Brookhaven and particularly in the Incorpo- 
rated Village and the unincorporated areas surrounding it 
(including the Area of Location) has increased so greatly 
in the last few years that it is impossible to tell where one 
community ends and another community begins (JA52, 80- 
81, 111, 251-252, 264, 265-266, 277-279; Intv. Exh. #4). 


Branch Locations of Appellees Island State and 
Peoples National 

The homogeneousness of this portion of the Town of 
Brookhaven is pointed up by the fact that two plaintiff 
banks—one of them a state bank—were authorized to open 
branches in unincorporated areas adjacent to the Tinker 
branch Area of Location with substantially similar com- 
munity attributes (JA57, 118-123, 154-155, 287, 307-309; 
Pitf. Exh. #3). New York State banking authorities have 
authorized plaintiff Island State Bank to open a branch 
jast 3/10 of a mile east of the present location of the 
Tinker branch and plaintiff Peoples National has been au- 
thorized to branch one block north of the Tinker Area of 
Location (tbid.). 
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Composition of Town of Brookhaven 


The Town of Brookhaven, within which lies the Incorpo- 
rated Village of Patchogue and the Area of Location, is 
comprised largely of unincorporated areas (JA52, 267-268, 
281; Intv. Exh. #1 [centerfold]). According to the 1960 
Census, the Town of Brookhaven had a population of 
109,900, of whom only 14,762 or 13.43% lived in incorpo- 
rated villages (JA267-268, 281). 


Statutes Involved 


1. National Bank Act, § 36 (Act of February 25, 1927, ¢. 
191, § 7, 44 Stat. 1228, as amended) : 


The conditions upon which a national banking associ- 
ation may retain or establish and operate a branch or 
branches are the following: 


(c) A national banking association may, with the 
approval of the Comptroller of the Currency, establish 
and operate new branches * * * (2) at any point within 
the State in which said association is situated, if such 
establishment and operation are at the time authorized 
to State banks by the statute law of the State in ques- 
tion by language specifically granting such authority 
affirmatively and not merely by implication or recogni- 
tion, and subject to the restrictions as to location im- 
posed by the law of the State on State banks. 


2. New York Banking Law, § 105: 


1, UM} 


(b) A bank or trust company may open and occupy a 
branch office or branch offices in any city or village lo- 
cated in the banking district in which is located its 
principal office * * ° provided in no event shall a 
branch be opened and occupied pursuant to this para- 
graph (b) in a city or village * * * in which is already 
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located the principal office of another bank, trust com- 
pany or national banking association. * * * 


4. The term “village” as used in this section shall 
mean either an incorporated or an unincorporated vil- 


lage. 
3. New York Village Law, §2 [now §3-300(1)(a)]: 


A territory not exceeding three square miles or con- 
forming to the entire boundaries of a water district, 
lighting, fire or school district, or an entire town, or 
two entire school districts, containing in each case a 
population not less than five hundred, and not includ- 
ing a part of a city or village, may be incorporated as 
a village under this chapter. 


4. Administrative Procedure Act, § 10 (P-L. 89-554, Sep- 
tember 6, 1966; 80 Stat. 378, 393; 5 U.S.C.A. § 706): 


To the extent necessary to decision and when pre- 
sented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of an agency action. The reviewing court 
shall— 

* ° e 

(2) hold unlawful and set aside agency action, find- 

ings, and conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 
e e e 
(F) unwarranted by the facts to the extent that 


the facts are subject to trial de novo by the review- 
ing court. 


Statement of Points 


1. The District Court committed prejudicial error in 
holding that an unincorporated area must have an identity 
separate and distinct from surrounding areas to be an 
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unincorporated village for branching under the New York 
Banking Law. 


2. The District Court’s holding that the Comptroller was 
arbitrary and capricious in his redetermination authorizing 
the branch was plainly wrong. 


Summary of Argument 


The National Bank Act provides that a national bank 
may branch in any area where by state statute a state 
bank may branch. The New York Banking Law provides 
that a state bank may branch in an unincorporated area 
if that area is an unincorporated village. This Court has 
held that “unincorporated village” cannot be construed to 
mean any unincorporated area which could be incorporated 
under the New York Village Law—.e., any unincorporated 
area of less than three square miles and over 500 popula- 
tion. The area must also possess some attributes of a 
community. 


The District Court has found that the Tinker branch 
Area of Location possesses these characteristics of size, 
population and community attributes which satisfy the test 
of what is an unincorporated village. But the District Court 
has also introduced into the New York Banking Law a 
paramount prerequisite that an unincorporated area, to be 
an unincorporated village, must have an identity “separate 
and distinct” from surrounding areas. The Area of Loca- 
tion, the District Court held, fails to meet this strict test 
and consequently the Tinker branch must close down, not- 
withstanding that all other criteria have been met. 


We submit that in insisting upon a prerequisite of sepa- 
rateness and distinctness the District Court misconstrued 
the standard laid down by this Court. Such an absolute 
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requirement nowhere appears in this Court’s prior opinion. 
Had this Court intended to hold that an unincorporated 
area, to be a village for branching under New York law, 
must have a separate and distinct identity, this Court would 
have said so. 


Farther, the natural and traditional meaning of the word 
“village” does not demand that an area be a perfect, 
picture-postcard community to be a village. Such a pre- 
cious requirement ignores the realities of urban and subur- 
ban development and sprawl today in areas like Long 
Island, part of the built-up Boston-Washington “corridor”. 


In the banking sense, the District Court’s “separate and 
distinct” requirement for national bank branches in New 
York destroys the competitive equality between the state 
and national banking systems which is the purpose and 
policy underlying the National Bank Act, and extends 


plaintiffs’ home office protection beyond the bounds in- 
tended by the New York State Legislature—the village 
lines of the Incorporated Village of Patchogue. 


Finally, it is clear that this Court’s requirement that an 
unincorporated village possess less than three square miles, 
more than 500 people and some attributes of a community 
is sufficient protection against gerrymandering of bank 
branch area boundaries by drawing lines at whim around 
cornfields or apartments. 


Both the administrative record before the Comptroller 
and the trial record establish that the Tinker branch Area 
of Location is in fact and law an unincorporated village in 
accordance with this Court’s interpretation under the New 
York Banking Law—an area of less than three square 
miles, a population of more than 500, and “some attributes 
of a community”. Accordingly, the Comptroller did not 
act arbitrarily, capriciously or illegally, or abuse his discre- 
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tion, in so finding and in authorizing establishment of the 
Tinker branch. The District Court’s holding to the contrary 
we respectfully submit is reversible error. 


The unnecessary strictness of the District Court’s sepa- 
rate and distinct doctrine undermines the clear legislative 
intent to give some responsibility to the Comptroller to 
determine national bank branch locations in the public inter- 
est and in keeping with state laws. 


ARGUMENT 


POINT I 


The District Court Committed Prejudicial Error in 
Holding That an Unincorporated Area Must Have an 
Identity Separate and Distinct From Surrounding Areas 
to be an Unincorporated Village for Branching Under 
the New York Banking Law. 


A. This Court’s Interpretation of the Statutory 
Term “Village”. : 


The National Bank Act, 12 U.S.C.A. § 36(c) (2), provides 
that a national bank may establish and operate a new 
branch at any place in the State where the bank is located 
if a state bank is specifically and affirmatively permitted by 
state statute to branch in the same place. The New York 
Banking Law, §105(1)(b), allows a state bank to branch 
in any city or village in the banking district where the 
bank’s home office is located, as long as no other state or 
national bank has its home office in that city or village 
(the so-called “home office protection” clause). 


§105(4), New York Banking Law, defines the term “vil- 
lage” as “either an incorporated or an unincorporated vil- 
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lage”. The phrase “unincorporated village” is not defined 
in New York State statutes or by its highest court. 


Prior to the first appeal in this case the Comptroller, 
following the practice of the New York State banking 
authorities, had interpreted the phrase to mean any unin- 
corporated area which could be incorporated under §2 of 
the New York Village Law [now §3-300(1) (a)]—that is, 
in this case, an area of less than three square miles and a 
population of more than 500. But this Court held that 
interpretation inadequate and ruled that the meaning of 
“village” requires that an area to be an unincorporated 
village under the New York Banking Law must possess 
“some attributes of a community.” Union Savings Bank of 
Patchogue v. Saxon, 118 App. D.C. 296, 299, 301, 335 F. 2d 
718, 721, 723 (1964). It is submitted that this Court did 
not hold that one attribute of a community by necessity 
must be a separate and distinct identity. 


B. The District Court’s Definition of “Village” Differs 
From the Interpretation of This Court. 


In attempting to decide whether the Tinker branch Area 
of Location is an unincorporated village and whether the 
Comptroller’s determination to that effect was arbitrary, 
capricious, illegal or an abuse of discretion, the District 
Court found that 


“The evidence presented by all parties clearly dem- 
onstrates that the area of location has many attributes 
of a community, and it is conceded to be less than 
three square miles and more than 500 population. 
There are business establishments, such as barber 
shops, factories, supermarkets and grocery stores, a 
lawyer, a real estate office, and a travel agency. There 
is also an elementary school within the delineated 
area.” (JA181). 
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These findings have ample support in the record (cf. State- 
ment of the Case, supra, pp. 5-6). 


But the District Court also held that this Court’s opinion 
required 


“that for the purposes of authorizing national [bank] 
branch offices under section 36(c) of the National Bank 
Law [sic] and section 105 of the New York Banking 
Law, a village must have an identity separate and dis- 
tinct from surrounding areas. * * * [I]t is * * * a pre- 
requisite that an area have some type of mutual com- 
munity connection within itself * * °. 

“This [District] Court is then required to view the 
evidence introduced at trial in light of the physical 
requirement of not more than three square miles and 
not less than 500 population, including some attributes 
of a community, including separateness and distinct- 
ness.” (JA180-181). 


The District Court based this novel requirement on lan- 


guage in footnote 6 of this Court’s opinion (a plaintiffs’ 
affidavit) and on this Court’s statement regarding possible 
gerrymandering of boundaries for the purposes of branch 
bank applications where the branching area designated met 
requirements for incorporation as a village but did not have 
some attributes of a community. 118 App. D.C. at 300, 335 
F, 2d at 722. (JA179-181, 183.) 


C. No Basis in This Court’s Opinion for the District 
Court’s Adoption of an Unnecessarily Strict Defini- 
tion of “Village”. 

The language in footnote 6, which the District Court 
seems to treat as a holding of this Court, is in fact only a 
conclusory quotation from an affidavit of Mr. Pelletreau, 
an interested witness for plaintiffs at the trial, an officer, 
trustee and counsel of Union Savings, a director and coun- 
sel of People’s National, recognized by the Trial Judge as 
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“tremendously concerned” with the outcome of the case 
(JA29-30, 49-51, 325-329). . 


It is submitted that gerrymandering of proposed branch 
area boundaries is effectively prevented by this Court’s 
requirement that the Area possess “some attributes of a 
community”. 118 App. D.C. at 299, 301, 335 F.2d at 721, 723 
(emphasis added). There is no need for the drastic re- 
quirement that the Area be a perfect, picture-postcard com- 
munity. The word “some” does not connote merely “a few” 
or “two or three”; it means “unspecified but considerable 
in number, amount, degree, ete.”, “being of an unspecified 
but appreciable or not inconsiderable quantity, amount, 
extent, or degree: more than a little: being in number at 
least or often more than a few”. Random House Dictionary 
of the English Language, p. 1356, col. 2 (New York: Ran- 
dom House, 1966); Webster’s Third New International 
Dictionary, p. 2171, col. 3 (Springfield, Mass.: G. & C. 
Merriam Co., 1963). Thus, to use this Court’s illustration 
quoted by the District Court, one may not simply draw a 
boundary around a large apartment house and call it a 
village for branch banking purposes (JA179-180). And the 
requirements that the Area contain less than three square 
miles and more than 500 people, as well as some community 
attributes, eliminate the possibility of drawing a line at 
whim around a country crossroads or a cornfield and calling 
it a village. 


D. The District Court’s “Separate and Distinct” Test of 
Villageness is Without Precedent and Would Have 
Harmful Results. 


Contrary to the District Court’s requirement of “an 
identity separate and distinct from surrounding areas”, 
it has been consistently held that to be a village an unin- 
corporated area need not have a name of its own, nor 
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recognized or precisely delineated political, geographical 
or physical boundaries; the presence or absence of these 
factors is in no way determinative of whether an unincorpo- 
rated village exists for branch banking purposes. Ameri- 
can Bank & Trust Co. v. Saxon, 373 F. 2d 283, 285 (6th Cir. 
1967) ; Bank of Dearborn v. State Banking Com’r, 365 Mich. 
567, 114 N.W. 2d 210, 212 (1962) ; Wyandotte Savings Bank 
v. State Banking Com’r, 347 Mich. 33, 78 N.W. 2d 612, 620 
(1956) ; 1 [1957] Rep. Mich. Att'y Gen., Op. No. 3145, p. 
503. But the District Court’s insistence on “separateness 
and distinctness” led it to hold the Tinker branch Area of 
Location not a village and to set aside the Comptroller’s 
redetermination to the contrary because of the District 
Court’s finding that the Area of Location is “an area homo- 
geneous and nearly identical with the incorporated village 
of Patchogue” (J.A181-182). The danger of such a rule was 
pointed out in Bank of Dearborn v. State Banking Com’r, 
supra, 114 N.W. 2d at 213: 


“Tf continuity and homogeneity were restrictive factors 
* * * then conceivably vast suburban unincorporated 
areas with sizeable populations and containing numer- 
ous trading and business centers at intersections inter- 
spersed throughout, even at considerable and incon- 
venient distances, would be deprived of banking accom- 
modations. This theory would be in direct contraven- 
tion of the purpose of the law to safeguard the inter- 
ests of the public. Public needs would thus be disre- 
garded.’” 


If the District Court’s ruling is allowed to stand, this 
apprehension may become a reality for the Town of Brook- 
haven, eastern Long Island, and, indeed, any densely urban- 
jzed or suburbanized area in New York. The Town of 
Brookhaven, for example, is largely unincorporated but so 
thickly populated that it is virtually impossible to discern 
within it any separately and distinctly identifiable unincor- 


16 


“tremendously concerned” with the outcome of the case 
(JA29-30, 49-51, 325-329). 


It is submitted that gerrymandering of proposed branch 
area boundaries is effectively prevented by this Court’s 
requirement that the Area possess “some attributes of a 
community”. 118 App. D.C. at 299, 301, 335 F.2d at 721, 723 
(emphasis added). There is no need for the drastic re- 
quirement that the Area be a perfect, picture-postcard com- 
munity. The word “some” does not connote merely “a few” 
or “two or three”; it means “nnspecified but considerable 
in number, amount, degree, etc.”, “being of an unspecified 
but appreciable or not inconsiderable quantity, amount, 
extent, or degree: more than a little: being in number at 
least or often more than a few”. Random House Dictionary 
of the English Language, p. 1356, col. 2 (New York: Ran- 
dom House, 1966); Webster's Third New International 
Dictionary, p. 2171, col. 3 (Springfield, Mass.: G. & C. 
Merriam Co., 1963). Thus, to use this Court’s illustration 
quoted by the District Court, one may not simply draw a 
boundary around a large apartment house and call it a 
village for branch banking purposes (JA179-180). And the 
requirements that the Area contain less than three square 
miles and more than 500 people, as well as some community 
attributes, eliminate the possibility of drawing a line at 
whim around a country crossroads or a cornfield and calling 
it a village. 


D. The District Court’s “Separate and Distinct” Test of 
Villageness is Without Precedent and Would Have 
Harmful Results. 


Contrary to the District Court’s requirement of “an 
identity separate and distinct from surrounding areas”, 
it has been consistently held that to be a village an unin- 
corporated area need not have a name of its own, nor 
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recognized or precisely delineated political, geographical 
or physical boundaries; the presence or absence of these 
factors is in no way determinative of whether an unincorpo- 
rated village exists for branch banking purposes. Ameri- 
can Bank & Trust Co. v. Saxon, 373 F. 2d 283, 285 (6th Cir. 
1967) ; Bank of Dearborn v. State Banking Com’r, 365 Mich. 
567, 114 N.W. 2d 210, 212 (1962) ; Wyandotte Savings Bank 
v. State Banking Com’r, 347 Mich. 33, 78 N.W. 2d 612, 620 
(1956) ; 1 [1957] Rep. Mich. Att’y Gen., Op. No. 3145, p. 
503. But the District Court’s insistence on “separateness 
and distinctness” led it to hold the Tinker branch Area of 
Location not a village and to set aside the Comptroller’s 
redetermination to the contrary because of the District 
Court’s finding that the Area of Location is “an area homo- 
geneous and nearly identical with the incorporated village 
of Patchogue” (JA181-182). The danger of such a rule was 
pointed out in Bank of Dearborn v. State Banking Com’r, 
supra, 114 N.W. 2d at 213: 


“ ‘Tf continuity and homogeneity were restrictive factors 
* © © then conceivably vast suburban unincorporated 
areas with sizeable populations and containing numer- 
ous trading and business centers at intersections inter- 
spersed throughout, even at considerable and incon- 
venient distances, would be deprived of banking accom- 
modations. This theory would be in direct contraven- 
tion of the purpose of the law to safeguard the inter- 
ests of the public. Public needs would thus be disre- 
garded.’ ” 


If the District Court’s ruling is allowed to stand, this 
apprehension may become @ reality for the Town of Brook- 
haven, eastern Long Island, and, indeed, any densely urban- 
ized or suburbanized area in New York. The Town of 
Brookhaven, for example, is largely unincorporated but so 
thickly populated that it is virtually impossible to discern 
within it any separately and distinctly identifiable unincor- 
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porated communities (cf. Statement of the Case, supra, 
pp. 8-9). These large, unincorporated areas and the 
great and ever-increasing numbers of people living and 
working in them would be deprived of the services of na- 
tional bank branches (see JA281). 


E. This Court’s Test of “Village” is not Technical, but 
Common-sense and Functional in a Banking Con- 
text. 

This Court’s test of “village” was carefully drawn to 
give that word its usual and customary meaning. The 
definition was intended, it is submitted, to be functional 
and adaptable to varied modern circumstances, which that 
statutory term must be if it is to serve public banking 
needs. The word “village” is not a technical word or one 
having a peculiar meaning, as this Court recognized. The 
District Court has given the word “village” a technical and 
unfunctional meaning by insisting on separate and distinct 
identity in every case. 


F. The District Court’s Definition of “Village” Frus- 
trates the National Bank Act Policy of Competitive 
Equality. 

The District Court’s decision places national banks at a 
severe competitive disadvantage with state banks in New 
York. While a national bank may not be able to branch in 
@ given unincorporated area which cannot be shown to 
have “an identity separate and distinct from surrounding 
areas”, a state bank, unhampered by such strictures, still 
may branch there. Two of the plaintiffs here, a state bank 
and a national bank, have opened branches in unincorpo- 
rated areas close to and substantially identical in nature to 
Tinker’s Area of Location (Statement of the Case, supra, 
p- 8). While the ruling below would presumably pre- 
vent all national banks from branching in such areas here- 
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after, state banks could continue to open branches in these 
unincorporated but “un-separate” and “gn-distinct” areas. 
Yet just recently the Supreme Court held that by enacting 
§ 36(c)(2) of the National Bank Act “Congress intended to 
place national and state banks on a basis of ‘competitive 
equality’ insofar as branch banking was concerned.” First 
National Bank of Logan v. Walker Bank & Trust Co., 385 
U.S. 252, 261 (1966). Clearly, the District Court’s decision 
here appears to hamper competitive equality in New York 
State.® 


G. The District Court’s Decision Violates the Home 
Office Protection Provision of the New York Bank- 
ing Law. 

Finally, the District Court’s strict insistence on separate 
and distinct identity has led it into contradictory findings 
of fact and further error. First, the Court below finds that 
“the area of location of the Tinker branch is outside the cor- 
porate boundaries of the incorporated village of Patch- 
ogue”; then it finds that the Area of Location and the 
Incorporated Village are both parts of a single community 
with one “fundamental identity” (JA186, 187). The first 
finding is clearly correct; the second is just as clearly er- 
roneous and against the weight of the evidence—the Area 
of Location is not part of the Incorporated Village of 
Patchogue (cf. Statement of the Case, supra, pp. 7-8). 


* The District Court did not deny this result, but indeed seemed to 
recognize its inevitability in light of the “separate and distinct” require- 
ment. Said the District Court: 

“(T]f the legislative purpose is defeated by Court established require- 
ments for national bank branches, the legislature can certainly cure 
the effect.” (JA184). 


But this puts the cart before the horse. The Court creates its own diffi- 
culty if it defeats the legislative purpose by “Court established require- 
ments for national bank branches”. Once the Court recognizes the legis- 
lative purpose, the judicial function is to give it effect and not to thwart 
it by the Court’s opinion and then suggest an amendment to the statute. 
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But the effect of this second finding and the consequent 
conclusion that a national bank may not branch in the 
Area of Location is to expand the plaintiff banks’ home 
office protection under § 105(1)(b) of the New York Bank- 
ing Law beyond the boundaries of the Incorporated Village 
of Patchogue to encompass the Area of Location as well. 
The District Court has created a hybrid village, part in- 
corporated and part unincorporated, in all of which plain- 
tiff competitor banks would enjoy home office protection 
against competition from national bank branches. How- 
ever, New York Banking Law §105(4) says that a village 
can be “either an incorporated or an unincorporated vil- 
lage”—but not both. This Court’s recent holding in Valley 
National Bank of Long Island v. Camp, — App. D.C. —, 
377 F. 2d 173, 174 (1967) correctly emphasizes this point: 


“Since the unincorporated area * * * in which Chase 
Manhattan [the applicant bank] seeks to open a branch 
is not dn a city or village with a population of one 


million or less in which is already located the principal 
office of another bank, trust company or national bank- 
ing association,’ neither Section 105 (1) (b) of the New 
York Banking Law nor Section 7 of the National Bank 
Act [12 U.S.C. § 36(c)(2)] would seem to interpose a 
bar to its establishment.” 


Appellant Tinker respectfully submits that the District 
Court committed reversible error in holding that an un- 
incorporated area must have an identity separate and dis- 
tinct from surrounding areas in order to constitute a vil- 
lage for branch banking purposes under New York law. 
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POINT I 


The District Court’s Holding That the Comptroller 
Was Arbitrary and Capricious in His Redetermination 
Authorizing the Branch Was Plainly Wrong. 


Both the administrative and trial records show that the 
Comptroller did use the correct legal interpretation of 
“qnineorporated village” in his redetermination that the 
Area of Location was an unincorporated village for branch- 
ing purposes: an unincorporated area of not more than 
three square miles, with a population of over 500 and 
“possessed of some attributes of a community.” In his affi- 
davit of October 9, 1964 (JA257-259), the Comptroller 
found that the branch Area of Location possesses character- 
istics of a village, and concluded: 


“J have reviewed my file pertaining to the branch ap- 
plication of the Tinker National Bank, East Setauket, 
New York in light of opinion number 18,145 of the 
Court of Appeals decided on June 25, 1964 and re- 
ported at 335 F.2d 718 (1964) and I have decided that 
the subject branch was located in a village on July 5, 
1962 as required by Title 12 U.S.C. 36(c) and the statu- 
tory law of New York, and I have reaffirmed my con- 
clusion to that effect.” 


On June 14, 1965 the Comptroller again reconfirmed his 
approval of the Tinker branch (JA333-334). 


Whether a particular unincorporated area in New York 
State is or is not an unincorporated village is primarily a 
question of fact to be decided in the first instance by the 
Comptroller. American Bank & Trust Co. v. Saxon, 373 
F. 2d 288, 285 (6th Cir. 1967). Because this decision is 
difficult and complex and involves the weighing of many 
various factors, the Comptroller of necessity has—and 
should have—broad discretion in determining what is and 
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what is not a village for branch purposes (2bid.). In these 
circumstances, even where the District Court reaches a 
contrary conclusion as to the “villageness” of the Area. of 
Location, the Comptroller’s action should not be set aside 
unless his “village” determination has been made arbi- 
trarily, capriciously or through an abuse of his discretion. 
Administrative Procedure Act, §10(e)(1), 5. U.S.C.A. 
§706(2) (A); American Bank & Trust Co. v. Saxon, supra; 
Webster Groves Trust Co. v. Saxon, 370.F. 2d 381, 386, 387- 
388 (8th Cir. 1966) ; Peoples Bank of Trenton v. Saxon, 244 
F. Supp. 389, 392 (E-D. Mich. 1965), aff'd 373 F. 2d 185 (6th 
Cir. 1967) ; First National Bank of Smithfield v. Saxon, 352 
F. 2d 267, 270-273 (and cases cited) (4th Cir. 1965); 
N.L.B.B. v. Jas. H. Matthews & Co., 342 F. 2d 129, 131 (3d 
Cir. 1965), cert. denied 382 U.S. 832 (1965). 


The Comptroller’s redetermination can be set aside as 
arbitrary, capricious or an abuse of discretion only where 
plainly wrong, with no rational basis or support in the evi- 
dence. American Bank & Trust Co. v. Saxon, supra; Del 
Publishing Co. v. Summerfield, 198 F. Supp. 843, 844 (D.C. 
D.C. 1961), aff'd sub nom. Dell Publishing Co. v. Day, 113 
App. D.C. 1, 303 F. 2d 766 (1962) ; O’Bierne v. Overholser, 
193 F. Supp. 652, 656-657 (D.C. D.C. 1961), rev’d on other 
grounds 112 App. D.C. 267, 302 F. 2d 852 (1961) ; Eustace 
v. Day, 114 App. D.C. 242, 314 F. 2d 247 (1962) ; N.L.R.B. 
v. Jas. H. Matthews & Co., supra; Road Review League v. 
Boyd, 270 F. Supp. 650, 662-663 (S.D.N.Y. 1967) (not 
appealed).° 


© Something more than error is necessary to spell out arbitrary and 
Sa pa action; assuming the Comptroller to be “wrong” in his decision 
ess”, there is no requirement in the law that he always be 
tiright— —the broad discretion vested in his expertise by Congress in this 
sensitive and complex area of banking includes discretion to make a 
mistake. NW.LRB. v. Jas. H. Matthews ¢ Co., supra; Warren Bank vu 
Sazon, 263 F. Supp. 34, 38, 39 (E.D. Mich. 1968) ; Road Review League 
v. Boyd, supra. 
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“The scope of judicial review of action by adminis- 
trative agencies, under Section 10 of the Administra- 
tive Procedure Act * * * is clearly restricted. ‘[I]f 
there is a rational basis for the conclusions reached 
by the administrative agency and if all requirements 
of law are complied with, the Court may not step in 
and substitute its own judgment for that of the admin- 
istrative agency, * * °.’” 


Sun Oil Co. v. Udall, 230 F. Supp. 381, 382 (D.C. D.C. 1964), 
quoting Eustace v. Day, supra; cf. First National Bank of 
Smithfield v. Saxon, supra, 352 F. 2d at 272; Road Review 
League v. Boyd, supra. 


Finally, it should be noted that the plaintiff banks had 
the burden of proving at trial that the Comptroller’s action 
was arbitrary, capricious or an abuse of discretion. Web- 
ster Groves Trust Co. v. Saxon, supra, 370 F. 2d at 388; 
Pancoastal Petroleum, Ltd. v. Udall, 121 App. D.C. 193, 
195, 348 F. 2d 805, 807 (1965). 


Without legal or factual explanation, the District Court 
held that 


“The Comptroller’s conclusion that the area of loca- 
tion is an ‘unincorporated village’ is arbitrary and 
capricious * * *.” (J A190). 

Plainly the plaintiffs failed to meet their burden of es- 
tablishing this proposition. Examination of the adminis- 
trative record compiled on remand at Judge Hart’s direc- 
tion and the trial record leads inescapably to the conclusion 
that a rational basis does exist for the Comptroller’s re- 
determinations. 


Administrative and trial record alike focus on the one 
issue of “villageness” and provide a comprehensive picture 
of the Area of Location—the social, residential, commer- 
cial, industrial, economic, political, historical and demo- 
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graphic factors which make up this Area, as presented by 
all parties. These records support the conclusion that the 
Area of Location has (1) people (2) living and (3) work- 
ing in a particular area, which also contains (4) homes, 
(5) businesses, (6) a “built-up solid” business and shop- 
ping area, (7) stores, (8) a school, and (9) people with a 
common interest in banking facilities (Statement of the 
Case, supra, pp. 5-8). All of these have been held to be 
attributes of a community. Union Savings Bank of Patch- 
ogue v. Saxon, 118 App. D.C. 296, 299-300, 335 F. 2d 718, 
721-722 (1964); Wyandotte Savings Bank v. State Banking 
Com’r, 347 Mich. 33, 78 N.W. 2d 612, 620 (1956); Upper 
Darby Nat'l Bank v. Myers, 386 Pa. 12, 124 A. 2d 116, 119 
(1956). The District Court so held, and also held that the 
Area of Location had the geographic and population re- 
quirements for a New York unincorporated village 
(JA181). 


What appears unmistakably from this factual material 
is that the Comptroller cannot be said to have acted arbi- 
trarily or capriciously in redetermining as he did on this 
Court’s advice that the Tinker branch location possesses 
requisite size, population and community attributes to qual- 
ify as an unincorporated village within the meaning of the 
New York Banking Law. 


It is submitted that the effect of the District Court’s 
decision overturning the Comptroller’s redetermination is 
severely to undermine the vital discretion, expertise and 
responsibility of the Comptroller by forcing upon him an 
unnecessarily strict new legal standard for branching in 
New York—an unrealistic criterion of separate and dis- 
tinct identity for each unincorporated village. It is sub- 
mitted that affirmance of such doctrine will deprive count- 
less viable but homogeneous urban and suburban unincor- 
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porated areas with large populations and active businesses 
of needed banking facilities. 


The purpose of the National Bank Act is to serve 
the public interest. The separate community doctrine 
announced by the District Court disregards modern reali- 
ties of urban and suburban life and disregards the public 
needs. 


CONCLUSION 


The Judgment of the Court Below Should be Re- 
versed and the Complaint Dismissed. 
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Thus, appellants’ case is in large part an exercise in after- 
the-fact rationalization. 


Second, there is a suggestion in appellants’ briefs that 
appellees were somehow guilty of unreasonable delay in 
waiting until the disputed branch had been opened before 
they filed suit. The record shows (and the court below 
held in Conclusion 6; JA 191), quite to the contrary, that 
appellees acted with as much diligence as possible. In- 
deed, the record reveals a rather frantic and unseemly 
effort by the appellants, instituted after appellees gave 
notice of the possibility of suit, to accelerate the previously 
planned opening date of the branch for the admitted pur- 
pose of precluding effective judicial review. 


The Tinker Application 


On March 15, 1962, appellant Tinker National Bank of 
East Setauket (‘‘Tinker’’) filed an application with the 
office of appellant Comptroller of the Currency (the ‘‘“Comp- 
troller’’) for permission to establish a branch office in an 


unincorporated area of Brookhaven Township, Suffolk 
County, New York. The application described the location 
of the branch office as follows: 


Street Address City or Town County 


307 East Main Street Patchogue Suffolk 
(Montauk Hwy.) 
(200 feet east of the incorporated village of Patchogue) 


(Compt. Ex. 1, p. 1; Finding No. 4; JA 185, 196)? 


1 At page 2 of the typewritten brief of appellant Tinker National Bank, 
it is stated that: 
After the Tinker branch began providing its banking services plain- 
tiff banks sued the Comptroller to terminate its operation. 


2 Exhibits introduced at trial by appellants Tinker and the Comptroller and 
appellees will be cited, respectively, ‘‘Tinker Ex.’’, ‘‘Compt. Ex.’’, and Pl. 
Ex.’’. The so-called ‘‘administrative record’’ will be cited ‘‘Compt. Ex. 1’’. 
The trial transcript will be cited as ‘‘Tr.’’, and Findings of Fact entered 
by the court below will be cited ‘‘Finding No.’’. 
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Despite the suggestion in Tinker’s brief that the purpose 
of the branch was to serve the unincorporated area in which 
the branch was to be located, its primary purpose, in fact, 
was to serve the incorporated village of Patchogue and to 
supply ‘‘intensive competition for business within the In- 
corporated Village of Patchogue.’’ (Tr. 427; Compt. Ex. 
1, pp. 3, 23; Finding No. 6; JA 131, 186, 196-200, 217)° 
A survey performed for Tinker prior to the filing of the 
application had shown that Patchogue was one of the two 
best possible branch locations for Tinker in Brookhaven 
Township, and Tinker considered locations inside the in- 
corporated village to be more convenient and more favor- 
able banking locations. However, because the home offices 
of the appellee banks were located within the incorporated 
village of Patchogue, Tinker was barred by law from plac- 
ing its branch inside the corporate boundaries.‘ For this 
reason, it decided to locate its branch as close to the corpo- 
rate boundary as possible. (Tr. 316-18, 420-21, 427; Find- 
ing No. 5; JA 98-101, 128-29, 131, 185-86) Because the 
branch site would be in an unincorporated area, Tinker was 
required to show that the area constituted an “unincor- 
porated village.’”’? N.Y. Banking Law §§ 105(1)(b), (4). 


After the Tinker application was filed, letters of protest 
to the application were submitted by the New York State 
Banking Department and by four competitor banks, includ- 
ing the three appellees. (Compt. Ex. 1, pp. 11-17; JA 
200-10) 

3The Comptroller’s Field Examiner concluded, after an extensive on-site 
examination, that Tinker’s intention was to locate ‘‘as close to the heart of 
the Patchogue business district as permissible’? (Compt. Ex. 1, p. 23; 
JA 217) 


4Section 105(1)(b) of the New York Banking Law, generally prohibits 
a bank from establishing a branch in a city or village ‘‘in which is already 
located the principal office of another bank.’’ This restriction applies to 
national banks by reason of the fact that section 5155(c) of the Revised 
Statutes, 12 U.S.C. § 36(c), incorporates state limitations on branch bank 
locations. 
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The Comptroller’s New York Regional Office conducted a 
four-day field investigation of the Tinker application in 
May of 1962. The examination report concluded that estab- 
lishment of the branch could ‘‘create a rather harmful situ- 
ation’? with respect to the appellee banks, whom he found 
were conveniently serving the area. He also expressed the 
opinion that although the Tinker branch could probably 
attract business, it would be ‘‘at the direct expense’’ of 
two of the appellee banks. Accordingly, the Regional 
Office recommended disapproval of the application, as this 
Court has already noted. (Compt. Ex. 1, pp. 18, 23, 24; 
JA 217-18; Union Savings Bank of Patchogue v. Saxon, 
118 U.S. App. D.C. 296, 298 n1, 335 F.2d 718, 721 n1 
(1964) ) 


On June 12, 1962, just one week after the Regional Office’s 
adverse recommendation had been received in the Comp- 
troller’s office, Tinker’s chief executive officer, Mr. Cecil L. 
Hall, had a personal meeting * with the Comptroller (then 
Mr. James J. Saxon) in the Comptroller’s office in Wash- 
ington, for the purpose of discussing the merits of the 
branch application. Three days after the meeting, the 
Comptroller approved the Tinker application. Public 
notice of this action was given in the Comptroller’s Weekly 
Bulletin on June 18, 1962. (Compt. Ex. 1, pp. 18, 28, 30; 
Pl. Ex. 1, p. 5; Tr. 310; JA 92-93, 210, 221, 222) 


Promptly after receiving notice of the Comptroller’s 
action appellees consulted counsel in Washington, D. C. 
As a result of that consultation, a letter was sent to the 


5 This meeting was ex parte and without notice to appellees, despite the 
fact that appellees were on record as protestants to the application. Appel- 
lees have contended that the Comptroller denied them due process of law 
by basing his approval of the Tinker branch on representations made at 
this ex parte meeting. This Court noted in its earlier opinion in this case 
that this issue ‘‘raises a substantial problem in this case.’’ 118 U.S. App. 
D.C. at 298, 335 F.2d at 720. However, because of its disposition of the 
case the Court did not decide the issue. In view of the fact that appellees 
subsequently had the opportunity to present evidence on a trial de novo, 
they have not pursued this argument on this appeal. 
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Comptroller on June 27, 1962, expressing counsel’s view 
that the establishment of the Tinker branch would violate 
applicable branching laws and that the Comptroller’s ac- 
tion was subject to judicial review. The letter also re- 
quested the Comptroller to schedule a hearing on the appli- 
cation and to withhold issuance of his certificate of approval 
pending such hearing. (Tr. 78-79; PL. Ex. 2; JA 31-33, 
346-48) 


On June 29, 1962, the Comptroller’s office telephoned 
Tinker to inquire whether Tinker had received a copy of 
the letter from appellees’ counsel and to ask when Tinker 
planned to open the branch. Although Tinker had not pre- 
viously planned to open the branch until about August 10, 
1962, some six weeks later, it decided as a result of the 
Comptroller’s call and appellees’ letter to open as quickly 
as possible. Tinker’s admitted purpose in accelerating 
the opening was its preference to fight the threatened law- 
suit ‘from within than without,’? since it believed that 
‘possession is 90 per cent of the law.”’ (Tr. 310-11; JA 
92-94) 

On July 2, 1962, Tinker requested permission to open 
on July 5 because of the possible lawsuit, and such per- 
mission was granted by telephone on July 2. The Comp- 
troller’s certificate, dated July 3, 1962, was received by 
Tinker on July 5. The Comptroller’s office, having delayed 
responding to appellees’ letter, finally dispatched an answer 
to appellees’ counsel on July 3 informing him that his 
request for a hearing was denied.° (Tr. 311-15; Compt. 
Ex. 1, pp. 34, 35; JA 93-98, 223-24) 


6 The Comptroller is grossly and startlingly in error in stating, as he does 
at page 29 of his typewritten brief, that ‘¢plaintiff banks never even asked 
for an oral hearing; had they done so, the request might well have been 
granted.’’ The record is indisputably to the contrary. 

Moreover, when the case was remanded to the Comptroller for the sub- 
mission of additional information, after the earlier remand from this Court, 
the lower court’s order provided that ‘‘no hearing is required to be held or 
oral testimony taken in connection therewith.’’? (JA 22) This language was 
included in the form of order proposed by the Comptroller. 
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At 9:00 a.m. on July 5, 1962, the Tinker branch was 
opened in a vacant bedding and mattress store after work- 
men had swept out the premises and erected temporary 
partitions. The furniture in the branch consisted of fold- 
ing card tables and chairs, and the facility was without 
even a safe until July 6. (Tr. 82, 316; JA 34, 98-99) 


This action was filed shortly over three weeks after the 
branch had opened. 


Prior Proceedings in This Action 


The fundamental argument put forth by appellees in 
the court below, prior to the first appeal, was that the 
Comptroller had adopted a wholly arbitrary construction 
of one of the key terms in the relevant branching law. 
Section 105(1)(b) of the New York Banking Law, -which 
is controlling as to the locations at which national banks 
may establish branches by virtue of 12 U.S.C. § 36(c), pro- 
vides, in relevant part, that a New York bank may estab- 


lish a branch in any ‘‘village’’ in the banking district in 
which its principal office is located. The term ‘‘village’’ 
is defined by section 105(4) of the same law to mean “‘an 
incorporated or unincorporated village.’’ 


It is, of course, obvious that an ‘‘incorporated village’’ 
is a municipality that has gone through the formal legal 
procedures for incorporation. There is, however, no defini- 
tion in New York law of what constitutes an “unincor- 
porated village.’’ Prior to this Court’s first decision in 
this case, it was the Comptroller’s practice to define an 
“unincorporated village’? as any unincorporated area, as 
delineated by a branch applicant, that met the minimal 
population and mileage requirements for incorporation as 
a village. These requirements, now set forth in section 
3-300(1) of the New York Village Law,’ provide basically 


7 At the time this case was filed, these requirements were codified in sub- 
stantially identical form in section 2 of the New York Village Law. 
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that a territory having a population of at least 500 people 
and not containing more than three square miles may be 
incorporated as a village.* 


The court below granted summary judgment for Tinker 
and the Comptroller, sustaining the Comptroller’s construc- 
tion of the term ‘‘unincorporated village.”? This Court 
vacated that ruling, however. It held that the Comptroller 
had ‘‘ignored entirely the usual and customary meaning 
of the word ‘village’,’’ a word that has traditionally con- 
noted ‘‘an area possessed of some attributes of a com- 
munity.”? 118 U.S. App. D.C. at 299, 300, 335 F.2d at 720, 
721. Accordingly, the case was remanded for further pro- 
ceedings not inconsistent with its opinion. 


After reexamining the facts and receiving new evidence 
from the parties, the Comptroller, not unsurprisingsy, re 
affirme: S orizimal decision that the Area of ti 

was an “unincorporated village.”’*-A three-day trial was 
subsequently held in the court below on the factual issue 


whether the unincorporated area in which the Tinker 
branch was located was an ‘‘unincorporated village”’ 
within the meaning of this Court’s earlier opinion. After 


8It should be noted that these population and square mileage requirements 
are merely threshold qualifications. Before an area can achieve incorporation 
it must follow an elaborately detailed procedure that includes the filing of a 
petition for incorporation, a hearing on the petition before the town super- 
visors, judicial review of the supervisors’ decision, submission of the ques- 
tion of incorporation to a public election, and judicial review of the elec- 
tion. N.Y. Vill. Law §§ 3-302 through 3-333. Under the Comptroller’s old 
procedures, it was only necessary for the branch applicant to establish the 
threshold population and area requirements. No showing was required as 
to the attitudes or desires of the residents of the area with respect to in- 
corporation. 


9In his ruling on reaffirmation the Comptroller gratuitously conferred the 
name ‘‘East Patchogue’? on this ‘‘unincorporated Village.’? This was 
apparently based upon the characterization of the Area of Location in 
Tinker’s submission to the Comptroller after the remand from the court 
below. At trial, however, Tinker repudiated this characterization. It ad- 
mitted that its affidavits were incorrect in so describing the Area. (Tr. 
428, 438-40; (JA 182, 138-40) See p. 32, infra. 
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the submission of full briefs and proposed findings of fact 
and conclusions of law, Judge Walsh handed down his 
decision. He found as facts that the Area of Location had 
no commonly accepted community identification (Finding 
No. 8; JA 186), that even though the area was not within 
the incorporated village of Patchogue it is and has con- 
sistently been considered part of the community of Pat- 
chogue (Finding No. 10; JA 186); and that it was not one 
of the great number of recognized unincorporated com- 
munities in New York State. (Finding No. 20; JA 189) 


On the basis of these and other findings the court below 
concluded as a matter of law that the Tinker branch was 
not located in an ‘‘unincorporated village’? and that the 
Comptroller’s finding to the contrary was arbitrary, capri- 
cious and unsupported by the facts. (Conclusions Nos. 
2, 3; JA 190) 


SUMMARY OF ARGUMENT 


1. The court below correctly interpreted this Court’s 
opinion on the first appeal in this case. This Court held 
on the earlier appeal that the Comptroller must give th 
word ‘‘village’’ its ‘‘usual and customary meaning”? when 
determining whether a branch of a national bank will be 
located in an ‘‘unincorporated village’’ in New York State. 
The Court pointed out that a ‘‘village’’ is traditionally 
considered to be an area having attributes of a community. 


Appellants argue that as long as an area has “‘some’’ 
attributes of a community—principally, people and stores— 
it satisfies this Court’s test, even if the area has no degree 
of local acceptance or identification as a community. The 
trial court properly held that in order to establish that an 
area constitutes an ‘‘unincorporated village’’ it must be 
shown to have some degree of separate community identity. 


Appellees contend that to accept appellants’ proposed 
definition would be to write the term ‘‘village’’ out of the 
controlling statute—precisely the result this Court rejected 
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on the first appeal. The lower court’s holding, on the other 
hand, gives the statute reasonable and meaningful content 
and is perfectly consistent with this Court’s earlier holding. 


2. The lower court was clearly correct in finding, as a 
matter of fact, that the Area of Location of the Tinker 
branch had no identity whatsoever as a community. The 
evidence showed overwhelmingly that the Area is merely a 
spillover of the incorporated village of Patchogue and in- 
distinguishable from the incorporated village. The Area 
has no services, facilities, or organizations of its own; its 
residents, as well as the principal official of Tinker itself, 
consider the Area to be part of the Patchogue community ; 
and the Area has been designated as part of Patchogue on 
land records dating well back into the 19th century. 


The corporate boundary of Patchogue is not a meaning- 
ful line of demarcation between the incorporated village 
and the Area of Location. It is a purely arbitrary line, 
cutting through buildings and tracts of property, and hav- 
ing no significance whatsoever in determining the existence 
of a separate community. Moreover, even if the boundary 
could be considered a line of demarcation that fact would 
not in itself constitute the Area of Location as an ‘‘unin- 
corporated village.’’ Appellants would still have to show 
that the Area has some degree of community identity of 
its own, and, as the court below found, they woefully failed 
to do so. 


3. The court below was correct in reviewing the Comp- 
troller’s action on the basis of facts determined on a trial 
de novo in the district court. The Administrative Pro- 
cedure Act and a consistent line of cases thereunder require 
that in cases in which agency action is not based upon facts 
elicited at a hearing, a trial de novo is a necessary predicate 
for judicial review in order to determine the relevant facts. 


In any event, the appellants have not properly raised an 
issue relating to the holding of a trial de novo and have 
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shown no prejudice resulting from the lower court’s action 
in holding such a trial. 


4. The lower court’s decision raises no issues of ‘‘policy’’ 
relating to the administration of the banking laws. There 
is no basis whatsoever in the record for concluding that 
banking service will be restricted if applicants for branches 
in unincorporated areas have to establish that such areas 
have some degree of community identity. Indeed, the 
record indicates that any densely settled population center 
in an unincorporated area, having a definite nucleus of 
residences, will have sufficient identity as a community to 
meet this Court’s reasonable definition of the statutory 
term. At any rate, as the court below noted, policy argu- 
ments of this sort are more appropriately directed to the 
legislature. Significantly, although the New York Legisla- 
ture has had a number of specific proposals to eliminate 
the ‘‘village’’ requirement from the branching statute, and 
ample opportunity to adopt such legislation in the last few 
years, it has failed to do so. 


ARGUMENT 


Il. THE COURT BELOW CORRECTLY INTERPRETED 
COURT'S EARLIER OPINION IN THIS CASE 


It is clear from the Court’s opinion on the first appeal 
in this case that the Comptroller’s old interpretation of the 
words ‘‘unincorporated village’’ simply made no sense at 
all. As the Court held, to define an ‘‘unincorporated vil- 
lage’’ as any area that could theoretically be incorporated 
“tin effect writes the word ‘village’ out of $105 of the 
Banking Law.’’ 118 U.S. App. D.C. at 299, 335 F.2d at 721. 


The Court reasoned that 


Inasmuch as the New York Banking Law does not spe- 
cifically define the word ‘‘village’’, it must be presumed 
that the New York Legislature intended it to be given 
its natural meaning. 
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The Comptroller, it found, had failed to give the word its 
‘“‘ysual and customary meaning.’? 118 US. App. D.C. at 
300, 335 F.2d at 772. 


Despite the very clear import of the Court’s earlier de- 
cision, the appellants are now attempting to give the term 
“‘village’’ a definition that is just as meaningless as the 
definition flatly rejected in the first appeal. 


Appellants have focused their entire case on one word 
used by the Court in its earlier opinion—the word ‘‘some.”’ 
The Court had noted, quite correctly, that 


Traditionally, the word “‘village’’ has connoted an 
area possessed of some attributes of a community. 


118 U.S. App. D.C. at 229, 335 F.2d at 721.7° 


Appellants now attempt to put determinative weight on 
the word ‘‘some,’’ as used by the Court in these statements. 
Their argument is, in effect, that if the area in which the 
branch is located has some attributes of a community— 
houses, people, stores—it is ipso facto an unincorporated 
village, even if it has o identity as a community. They 
then proceed to catalogue what they consider to be the 
“community” attributes of the Area of Location. These 
“attributes”? consist largely of the fact that people live 
in the Area and that the Area has a number of commercial 
establishments. Appellants also show that certain social, 
charitable, and civic organizations meet in the Area. 


10 At another point, referring to a New York decision under the same 
statute, the Court commented: 
Wo feel that if the court’s opinion indicates anything on the point, it 
suggests that an ‘‘unincorporated village’’ would be an area possessed 
of some attributes of community life or interests. 


118 U.S. App. D.C. at 301, 335 F.2d at 723. 
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A. Appellants Were Properly Required To Show That the 
Area Had Some Identity as a Community 

We shall discuss below the particular ‘‘attributes’’ re- 
lied on by appellants in this case. The significant fact to 
note at this point is that, as the court below found, appel- 
lants failed to show that the Area of Location of the Tinker 
branch had any separate and distinct community identity of 
its own—any ‘‘mutual community connection within itself,’’ 
as the court put it. Indeed, Tinker’s own chief executive 
candidly conceded that the Area of Location has no com- 
monly accepted identification as a community. (Tr. 428; 
JA 132) 


Appellees submit that the appellants have misread and 
are misemphasizing this Court’s earlier opinion. We fur- 
ther submit that to accept their argument would be in 
effect to overrule the Court’s earlier decision in this case. 


It is absolutely clear that on the first appeal in this case, 
this Court based its decision on the fact that the Comp- 


troller’s old definition of the word ‘‘village”’ ‘‘ignored 
entirely the usual and customary meaning of the word.”’ 
The impact of the opinion was that the Comptroller should 
follow ‘‘the usual and customary meaning’’ of the term 
‘“‘village.”? Indeed, the Court presumed this to be the inten- 
tion of the Legislature.™ 


To this end the Court even quoted a judicial definition 
of the word as 


an assemblage or community of people, a nucleus or 
cluster for residential purposes, a collective body of 
inhabitants gathered together in one group. 


11 The Court cited in this connection New York’s rules of statutory con- 
struction, which require that ‘‘words of ordinary import’’ in statutes are to 
be construed according to their ‘‘natural and most obvious sense, without 
resorting to an artificial or forced construction’? and ‘‘according to their 
ordinary and popular significance.’’? 118 U.S. App. D.C. at 300 2.5, 335 F.2d 
at 722 n.5. 


13 


Notably, almost every word in this definition is connota- 
tive of some recognizable separate identity—“assemblage,”’ 
“eluster,”? ‘‘collective body,’? ‘‘gathered together,’’ 
oe group. be 

Thus, when the Court noted that the word ‘‘village”’ 
connotes an area having “‘some attributes of a community”’, 
it was obviously saying that a village is an area in which 
there is some sense of community identity. The critical 
word in the Court’s opinion was not ‘‘some’’—as appellants 
would have it—but ‘‘community.’’ 


The appellants have facetiously quipped that they are 
not required to show that the Area of Location is “a per- 
fect, picture-postcard community.’? Appellees, of course, 
agree with this position, and to suggest that either the ap- 
pellees or this Court’s earlier opinion would impose such 
a ‘precious requirement” is simply to distort the facts. 
Community identity is admittedly a matter of degree. 
While there may be fewer ‘‘picture-posteard’’ communi- 
ties today than there were in earlier years, there are cer- 
tainly many less well-defined localities that have some 
degree of community identity. Such areas may not have 
fixed boundaries, nor, in some cases, legally recognized 
names. But because they have a nucleus or focal point and 
some commonly accepted sense of identity or distinctness 
among residents of the area, they may be said to have 
“some attributes of a community.”’ 


When the court below interpreted this Court’s earlier 
decision as requiring some showing of separate or distinct 
identity, it was not saying, as appellants suggest it was, 
that the area in question must be physically separate and 
distinct. But by inquiring into the non-physical character- 
istics, such as the attitudes and habits of the residents, 
common usage and recognition, and patterns of daily life, 
as the court below did, it is a relatively simple matter to 
determine the existence, if not the precise boundaries, of 
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unincorporated communities. Appellees believe that in re- 
quiring proof of ‘‘some attributes of a community”’’ this 
Court was simply directing that the lower court make such 
an inquiry. 


Thus, we believe the lower court was clearly correct in 
requiring appellants to show that the Area of Location had 
some community identity. 


IL THE COURT BELOW WAS CLEARLY CORRECT IN FINDING 
THAT THE AREA OF LOCATION HAD NO IDENTITY AS A 
SEPARATE OR DISTINCT COMMUNITY 


Assuming that the court below correctly interpreted 
this Court’s earlier decision as requiring a showing of some 
degree of separate or distinct community identity, we must 
next turn to the evidence bearing on this issue. 


Of course, as the Federal Rules of Civil Procedure ex- 
pressly provide, the lower court’s findings of fact on this 
issue 


shall not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of the trial 
court to judge the credibility of witnesses. 


Fed. R. Civ. P. 52(a). As this Court has noted, the ‘‘clearly 
erroneous’’ rule requires that the trial court’s findings of 
fact should not be overturned unless this Court has a 
‘‘definite and firm conviction that a mistake has been com- 
mitted.’? Jackson v. United States, 122 U.S. App, D.C. 
324, 327, 353 F.2d 862, 865 (1965). 

12 Other decisions of this Court have emphasized that it is only under 
extraordinary circumstances that the trial court’s findings may be set aside. 
It has said, for example, that where there is substantial evidence in the 
record to support the findings, they cannot be held ‘‘clearly erroncous,’’ 
Milloff v. United States, 113 U.S. App. D.C. 176, 177, 306 F.2d 783, 784 
(1962), even if there is conflicting testimony, Sawyer v. United States, 112 
U.S. App. D.C. 5, 298 F.2d 333 (1962). The trial court’s opportunity to 
observe the demeanor of the witnesses is to be given great weight. Goneales- 
Jasso Vv. Rogers, 105 U.S. App. D.C, 111, 114, 264 F.2d 584, 587 (1959). 
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In three days of trial neither Tinker nor the Comptroller 
produced any evidence to show that the Area of Location 
of the Tinker branch had any identity as a community.* 
On the other hand, appellees’ uncontradicted evidence, con- 
sisting both of factual presentation and impartial expert 
opinion, established beyond serious question that the Area 
of Location has no identity as a community, that it is 
merely a spillover area of the incorporated village of 
Patchogue, and that it has for well over 100 years been 
considered to be part of the community of Patchogue. 


A. People Who Live and Work in the Area of Location Do 
Not Consider It To Have a Separate Community Identity 


The most persuasive evidence on the issue whether an 
area has any identity as a community is, of course, the 
attitude and understanding of people who live and work 
in the area. Appellants offered no evidence whatsoever 
to show such a common attitude and understanding among 
people in the Area of Location of the Tinker branch. 


Appellees, on the other hand, offered the following evi- 
dence: 


1. The independent expert testimony of Mr. Nathaniel 
C. Norton, an engineer and surveyor who has conducted 


13 At page 8 of its typewritten brief Tinker makes the statement that 
the Area of Location possesses ‘‘a community feeling on the part of its 
residents.’? One may search Tinker’s record citations in vain for any 
factual support for this statement. The only resident of the Area produced 
by Tinker was Mrs, Morgan, who testified, contrary to Tinker’s assertion, 
that she considered herself as living in ‘‘Patchogue’’ and not in a separate 
community. (Tr. 504; JA 173) The only other testimony remotely bearing 
on this issue was second-degree hearsay offered by Tinker’s economic witness, 
Mr. Tilney, a man who owned 10% of Tinker’s stock. (Tr. 483; JA 157) 
Mr, Tilney testified that one of his employees had talked casually with some 
members of the Polish Hall and that they considered themselves a community. 
It soon became clear, however, that what Mr. Tilney meant was that these 
people considered themselves and their club to be the Polish community in 
Patchogue. (Tr. 491; JA 163) 
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surveys in the area for many years. Mr. Norton testified 
that his everyday work requires reference to old maps and 
land records of the area. Based upon his experience Mr. 
Norton testified that ‘“‘from time immemorial’? the Area 
of Location has been considered and referred to as part 
of the ‘‘community of Patchogue.’’ (Tr. 252; JA 78) He 
also indicated, in response to a question from the court, 
that the nucleus of this community was within the incorpo- 
rated village of Patchogue, and that the village center 
would be considered to be ‘‘downtown”’ by the residents 
of the Area of Location. (Tr. 275; JA 85) This was cor- 
roborated by Tinker’s own witness, Mrs. Morgan. (Tr. 
505; JA 173) 


2. The independent testimony of Mr. Harry T. Weeks, 
manager of the Patchogue Chamber of Commerce and 
former Postmaster of Patchogue. Mr. Weeks, who was 
born in Patchogue over 70 years ago, testified that the mail- 
ing address of people living in the Area of Location has 
been ‘‘Patchogue”’ at least since 1921. (Tr. 278-79; JA 


86-87) In an affidavit submitted to the Comptroller, on 
which he was cross-examined at trial, Mr. Weeks stated 
that the Area of Location ‘‘has no separate and distinct 
elements of community interests and life which in any way 
distinguishes it from the general area of Patchogue, of 
which it is a part.” (Compt. Ex. 1, p. 223; JA 319) 


3. The testimony of Tinker’s own chairman and chief 
operating officer, Mr. Cecil L. Hall. Mr. Hall testified (a) 
that the Area of Location has no name of its own and no 
commonly accepted community identification (Tr. 428-29; 
JA 132); and (b) that on all of Tinker’s stationery and in 
all of its advertising they refer to the branch as their 
“‘Patchogue”’ branch. “There has never been any devia- 
tion from that.’’ (Tr. 438; JA 139) Mr. Hall’s testimony 
is reinforced by the fact that the original Tinker applica- 
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tion represented that the branch would be located in 
‘‘Patchogue.’”? (Compt. Ex. 1, p. 1; JA 196)** 


4, The testimony of Tinker’s witness Mrs. Rose Marie 
Morgan, a resident of the Area of Location. Mrs. Morgan 
stated, both on direct and cross-examination, that she con- 
sidered herself to be a resident of “‘Patchogue,’’ and that 
she considered the shopping area of the incorporated village 
to be ‘‘downtown.”” (Tr. 494, 504-05; JA 165, 172-73) 


5. The testimony of Mr. Pelletreau, an attorney for the 
appellee banks in Patchogue. Mr. Pelletreau testified under 
oath that during the 58 years he has lived in the vicinity, 
the territory comprising the Area of Location ‘‘has always 
been called Patchogue, never anything else.’”? (Tr. 119; 
JA 47)* 


6. A series of maps dating back to 1873 designating the 
Area of Location as being part of ‘‘Patchogue.”’? (PI. 
Exs. 9-15) 


7. Deeds to the property, on which the disputed Tinker 
branch itself is located, describing the area as ‘‘Patchogue.”” 
(Pl. Exs. 5-6) 


8. A photograph of a road sign, located to the east of the 
Area of Location at Swan River, informing westbound 


14 At one point in this proceeding, after the case had been remanded from 
this Court, Tinker began to refer to the Area of Location as “*¥ast 
Patchogue.’’ This was a rather obvious effort to confer some ‘¢identity’’ 
upon the Area. The testimony of Mr. Norton (Tr. 245-51; JA 70-77) and 
Mr. Weeks (Tr. 279-80; JA 86-87) conclusively established that the western 
boundary of the community known as East Patchogue lies well to the east 
of the Area of Location. Mr. Hall frankly conceded at trial that the Area 
of Location was not East Patchogue and that he would not consciously repre- 
sent that it was merely for the purpose of this case. (Tr. 437-38; JA 
138-39) 

1$In holding that the Comptroller had <¢ignored entirely the usual and 
customary meaning of the word ‘village,’ ’’ this Court cited Mr. Pelletreau’s 
earlier affidavit in this case. 118 U.S. App. D.C. at 300 n.6, 335 F.2d at 
722 1.6. 
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motorists that they are at that point entering ‘‘Patchogue.’? 
(Tr. 128-30; Pl. Ex. 7; JA 48-49) 


Appellees submit that the evidence is simply overwhelm- 
ing—and wholly uncontradicted—that the Area of Location 
has no identity of its own as a community and that it is 
in fact commonly identified by people in the Area as part 
of the community of Patchogue. 


B. The Area of Location Has No Characteristics of a 
Separate Community 


In addition to the fact that the people who live and 
work in the Area of Location do not consider it to be a 
community separate from Patchogue, the evidence is quite 
clear that the Area has no other attributes that identify 
it as a community. 

Substantially all of Tinker’s case was devoted to showing 
that the Area of Location has people, homes, businesses, 
stores, municipal services, and so on.‘* But the mere ex- 
istence of these factors in an area does not establish that 
the area has any community identity. It might reasonably 
be expected that in any area in which people lived, those 
people would receive police and fire protection, sewer ser- 
vice, and utilities, that their children would go to school, 
and that they would have places to spend money.**7 The 
existence of these factors can, therefore, be significant for 
the purposes of this case only if they tend to establish the 
identity of the area as a “community.’’ 


16 Tinker points to the fact that its branch has 520 accounts from the 
Area of Location, apparently attempting to convey the impression that this 
is merely a ‘‘neighborhood’’ facility. These 520 accounts represented only 
7.7% of the branch’s deposits. In fact, the evidence shows that the Tinker 
branch had a total of 4,138 accounts, and that 1,000 of these accounts, or 
more than 32% of the branch’s deposits, came from within the incorporated 
village. (Tr. 441-42; JA 140-41) ; 

17 The trial court recognized this fact when he asked Tinker’s counsel 
whether, under the definition appellants were urging, there would ‘‘be any 
place in the country where there are people living that wouldn’t have some 
element of a community?’ (Tr. 324) 
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Far from establishing any identity for the Area of Loca- 
tion, the factors Tinker relies on show conclusively the 
Area of Location has no separate community identity. To 
the contrary, they emphasize that the Area is merely a spill- 
over of the incorporated village, having no services, facili- 
ties, organizations, or other attributes that distinguish it 
in any meaningful way. 

The following facts are undisputed: 


1. Schools. The Area of Location has no schools of its 
own. It is but a small portion of the Patchogue School 
District. (Tr. 97-98, 111-15; JA 39-44) 


2. Churches. There are no churches in the Area of 
Location. (Tr. 117; JA 45) 


3. Police. The Area of Location has no police protection 
of its own. Protection is furnished by the Suffolk County 
Police Department. (Tr. 96-97; JA 38-39) 


4. Fire Department. The Area of Location has no fire 
department of its own. Fire protection in the southern 
portion of the Area is provided by the incorporated village 
of Patchogue and in the northern portion by the North 
Patchogue Fire District, which serves a far larger area 
as well. (Tr. 94-95, 450-51; JA 37-38, 143) 


5. Railroad Service. The Area of Location has no rail- 
road station. The nearest station is in downtown Pat- 
chogue. (Tr. 115-16; JA 44-45) 


6. Community Organizations. The Area of Location has 
no civic or social organizations.* (Tr. 449; JA 142) Busi- 


18 Tinker’s typewritten brief (p. 8) lists a number of organizations that have 
their ‘‘meeting places’? in the Area of Location. _The implication _that 
these _organizations have some orientation to the Area is wholly misleading. 
These organizations meet in a room vii i ini 
Tinker makes the room available to anyone who wants to use it, and Tinker’s 
chairman testifi most 0 fe groups that use the 

withm the ra Village of Patchogue. (Tr. 413-15, 448-49; 
JA 125-27; 141-42) Thus, far from establishing the Area of Location as 3 
separate community, Tinker’s evidence reemphasizes the fundamental unity 
of the entire Patchogue community. 
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nesses located in the Area, including Tinker itself, belong 
to the Patchogue Chamber of Commerce. (Tr. 283-84; 
JA 89-90) 


7. Post Office. The Area of Location has no post office. 
Postal service is provided by the Patchogue post office and 
the mailing address for residents of the Area is ‘‘Patch- 
ogue.”’ (Tr. 278-81; JA 86-88) 


8. Utilities. The Area of Location has no water, sewage, 
or electric and gas service of its own. Water is furnished 
by Suffolk County and electricity and gas by a private 
utility company having an office in Patchogue. (Compt. 
Ex. 1, pp. 128, 226-28; JA 321-25) 


9. Recreational Facilities. The Area of Location has no 
recreational facilities of its own. It is served by the 
Patchogue facilities of such organizations as the YMCA, 
and the Boy Scouts and Girl Scouts. (Compt. Ex. 1, p. 
228; JA 324) 


In short, Tinker has offered absolutely no proof that 
there is any facility, organization, service, or attribute of 
any sort whatsoever that establishes that the Area of 
Location has any identity whatsoever as a separate com- 
munity.” 


C. The Corporate Boundary of the Incorporated Village of 
Patchogue Does Not Establish the Area of Location as a 
Separate Community 


The Comptroller argues that because the eastern bound- 
ary of the incorporated village of Patchogue lies between 
the incorporated village and the Area of Location, it was 
not unreasonable for the Comptroller to recognize that 
boundary as ‘‘a sufficient mark of separateness between the 
two areas.”’ > 


19On cross-examination Tinker’s chairman was asked: ‘‘Mr. Hall, do 
you know of any single community or municipal service of any sort that is. 
provided solely in and for the area of location?’’? Mr. Hall answered that 
he did not. (Tr. 451; JA 144) 
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This argument contains a basic fallacy and reveals that 
the Comptroller has misconstrued both the lower court’s 
ruling and appellees’ position on the law. 


The argument is fallacious because even if it were rea- 
sonable to recognize the boundary as a ‘tmark of separa- 
tion’? between the incorporated village and the Area of 
Location, that would not in itself be sufficient to qualify 
the Area of Location as an ‘‘ynincorporated village.’’ 
Appellants would still have to show that the Area of Loca- 
tion had a community identity of its own. As we have 
pointed out, appellants woefully failed to offer such proof. 


“<Separateness”’ is not the relevant issue under this 
Court’s earlier decision. Appellees’ sole purpose in prov- 
ing that the Area of Location is an integral part of the 
community of Patchogue was simply to establish that the 
Area of Location has no identity of its own as a community. 
If such an identity were shown, it would make no difference 
that the Area was not clearly separate from Patchogue 
itself.?° 


Quite apart from the fallaciousness of the Comptroller’s 
argument, it is clear that the corporate boundary has no 
real significance in determining the confines of the com- 
munity. The record shows that the Area of Location is 
nothing more than the fringe of downtown Patchogue, an 
area in which the village has virtually spilled over the 
corporate boundary. 


20._This int, it seems to us, is the simple answer _to_Tin 2 i 
that the lower _court’s ruling unlawfully extends the area of ‘“home office 
rotection’? to which the appellee banks were entitled under jon 
‘of the New York Banking Law. The court aid not hold the Tinker branch 


unlawful because it violated “‘home office protection. ”° The branch was 


held unlawful because it was not located in_a ‘‘vi tel h 


Tequires. 1? the Area of Location were in the future to devel a 
Fa a ET 


‘wou! ar! ie @ otice protection’? clause. 
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This is established beyond doubt by appellants’ own 
evidence. The Comptroller’s Field Examiner, for example, 
noted in 1962 that the business district of the Area was 
merely a continuation of the business district of the in- 
corporated village, and that Tinker’s real intention was 
to compete for business within the incorporated village. 
He pointed out that this business district faded away fast 
as one progressed through the Area of Location going 
away from the incorporated village. (Compt. Ex. 1, pp. 22- 
23; JA 215-17) Tinker’s witness Morgan, a resident of the 
Area of Location, considered herself a resident of ‘‘Pat- 
chogue,”’ sent her children to school within the incorpo- 
rated village,” attended church within the incorporated 
village, and generally considered the business district of 
the incorporated village to be ‘‘downtown.”? (Tr. 504-05; 
JA 173) 


Appellees’ witness Norton, a professional surveyor, 
characterized as ‘‘an arbitrary line’’ the eastern corporate 
boundary of Patchogue. He testified that it cuts through 


individual tracts of property and has never, in his long 
experience in surveying the area, been used as a property 
line. (Tr. 250-C, 250-D; JA 76) ‘Tinker’s witness Hall 
confirmed this by stating that the line actually bisects some 
homes. (Tr. 381; JA 112) In a most revealing sentence, 
Mr. Hall stated that “some homes are in part of the village 
and some homes are in the unincorporated part of the 
village.” (Tr. 381; JA 112) It is thus clear that even 
Tinker’s principal officer considers the Area of Location 
to be merely a ‘‘part’’ of a larger village. 


In summary, the corporate boundary of Patchogue’ is 
not a meaningful line of demarcation between the incor- 
porated village and the Area of Location. But even if it 
were, that fact would not in itself be sufficient to qualify 
the Area of Location as an ‘‘unincorporated village.’’ 

21 Other evidence showed the residents of the incorporated village attended 


school at the one school in the Patchogue School District located in the 
Area of Location. (Tr. 115; JA 44) 
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Il. THE COURT BELOW WAS CORRECT IN REVIEWING THE 
COMPTROLLER’S ACTION ON THE BASIS OF A TRIAL 
DE NOVO 

The lower court’s decision was based upon the evidence 
presented to it during three days of trial. Appellants 
contend that it was error for the court to conduct a trial 
de novo. Instead, appellants contend, the district court 
should have made its decision solely on the basis of its 
evaluation of the information in the Comptroller’s ad- 
ministrative file. 


There are several responses to this argument: First, 
the appellants’ contention is simply incorrect as a matter of 
administrative law. 


Second, despite the fact that this case has been pending 
since August 1962, the argument was not raised until the 
opening day of the trial below in May 1967. Prior to that 
time, the Comptroller had taken a completely contrary 
position in the district court. The issue was not within 


the issues as framed by the pre-trial order, moreover, and 
is therefore not properly raised on this appeal. 


Third, even if appellants are correct, they were not 
prejudiced by review on the basis of facts found at a trial 
de novo. 


A. The Administrative Procedure Act Expressly Provides for 
Review Based Upon a De Novo Determination of Facts 


Where action of the Comptroller is subject to judicial 
review, as in this case, review is clearly governed by the 
Administrative Procedure Act (“APA”), 5 US.C. § 551 
et seg See First Nat’l Bank of Smithfield v. Saxon, 352 


2 Section 701(a) of the APA, 5 U.S.C. §701(a) provides that the APA 
provisions relating to judicial review of agency action apply 
except to the extent that 

(1) statutes preclude judicial review; or 

(2) agency action is committed to agency discretion by law. 
Neither of these exceptions is applicable in the instant case. While the Comp- 
troller differs with appellees on the scope of judicial review, he has conceded 
that his action is judicially reviewable. 
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F.2d 267 (4th Cir. 1965); Community Nat’l Bank of 
Pontiac v. Saxon, 310 F.2d 224 (6th Cir. 1962); Bank of 
Sussex County v. Saxon, 251 F. Supp. 132 (D.N.J. 1966). 


The APA contemplates two fundamentally distinct modes 
of judicial review of agency action. Where agency action 


is required m_the basis of a record made at 
jv @ hearing bef. the agency, judicial review is limited to 
consideratio’ 23 such cases the scope 0 


review is the familiar ‘‘substantial evidence’’ test. The 
reviewing court engages in no fact-finding of its own; in- 
stead it looks to the facts as tried in the agency hearing. 


However, where the agency action is not taken on the 
basis of a hearing record, there is obviously no comparable 
basis for application of a ‘‘substantial evidence”’ test. For 
example, it is entirely possible in such cases that the factual 
basis for the agency’s action may never appear in any 
‘‘record,’’ or that it will take the form of unsworn sub- 
missions, hearsay, and ex parte determinations by the 


agency staff.“ Accordingly, in cases in which an adminis- 


23 Section 706(2)(E), 5 U.S.C. § 706(2)(E), provides that the reviewing 
court shall hold unlawful and set aside, agency action found to be 


unsupported by substantial evidence in a case subject to sections 556 
and 557 of this title or otherwise reviewed on the record of an agency 
hearing provided by statute. 
Sections 556 and 557 set forth the procedures for hearings in cases where 
hearings are required by law. 


24This distinction has been recognized in the leading case on this issue, 

* First Nat’l Bank of Smithfield v. Saron, 352 F.2d 267, 272 (4th Cir. 1965). 

In that case, the court held that although the Comptroller did not act arbi- 
trarily in refusing to hold a hearing, 


@ necessary consequence of his unilateral procedure is that the facts on 
which [he] presumably acted should not be given the preferred position 
accorded by the substantial-evidence rule. The rule would declare them 
indisputable if some reasonable basis for them may be found in the 
evidence. Applied here, the plaintiff would be bound by evidence off 

in a pr ing in which it was not heard. Hence, there is no place in 
the review for an opening—presumption of correctness of any fact which 
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trativ ermination has not been 

a hearing record, the APA provides that _the facts upon 
which judicial review will be based shall be determined in 
_a trial de novo in the district court. The function of the 
court in these cases is to determine whether the agency’s 
action is ‘‘unwarranted by the facts’’ as those facts are 
established in the de novo trial. 


The rule that the Comptroller’s decisions on branch ap- 


plications are subject to review on h 

termed at a trial de novo in the district court has been 
established by a host of cases. Indeed, there have been 
so many recent cases holding to this effect—most of which 
are not cited by the Comptroller—that it is simply in- 
credible to find the Comptroller still arguing that review 
must be limited to the ‘‘facts’’ appearing in the Comp- 
troller’s file. 


The leading case in this regard is First Nat’l Bank of y 
Smithfield v. Saxon, 352 F.2d 267 (4th Cir. 1965). In 
Smithfield the Fourth Circuit held as follows (352 F.2d at 
271): 

For the court review no evidential record need first 


be developed before the Comptroller. No such pre- 
requisite is exacted by the APA; plainly it envistons 


it may appear to the Court was adopted by tho Comptroller for his 
decision. 


It may be noted in this connection that the so-called <¢ Administrative Record’’” 
in the instant case omits certain material that must have been taken into 
account by the Comptroller. There is no record, for example, of the many 
telephone calls between Tinker and the Comptroller’s office, or the informa- 
tion supplied to him at the ez parte conference with Tinker held just prior 
to the grant of the application. In addition, the recommendations of the 
Comptroller’s Field Examiner were omitted from the record. (Compt. Ex. 1, 
p. 28) 


25 Section 706(2)(F), 5 U.S.C. §706(2)(F), requires that agency action 
\jc_ be held unlawful if it is 
- unwarranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. 
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instances where the evidence initially is to be taken 
in @ suit reexamining the agency action. To this end 
the Act gives the court jurisdiction to “hold unlawful 
and set aside agency action * * * found to be * * * 
unwarranted by the facts to the extent that the facts 
are subject to trial de novo * * *.”? §1009(e). Noth- 
ing in the statute precludes the court from discovering 
the facts for the first time. [Emphasis added.] 


The Smithfield rule has been followed in no less than 
eight other recent cases in which actions of the Comp- 
troller on branch applications have been challenged.** Ap- 
pellees know of no reported branch case in which the 
principal of fact-finding by trial de novo has been rejected.” 


26 Bank of Dearborn v. Manufacturers Nat’l Bank of Detroit, 377 F.2d 
496 (6th Cir. 1967) (trial de novo held); American Bank § Trust Co. v. 
Sazon, 373 F.2d 283 (6th Cir. 1967) (trial de novo held; Comptroller’s find- 
ing that ‘‘village’’ existed held arbitrary and capricious); Peoples Bank of 
Trenton v. Saxon, 373 F.2d 185, 188-89 (6th Cir. 1967) (‘‘It was the District 
Court’s mandatory duty to conduct an adversary hearing and to determine 
upon the whole record in a de novo proceeding whether the Comptroller’s 
decision was arbitrary, capricious, an abuse of discretion or otherwise not in 
accordance with law’’); Community Nat’l Bank v. Saxon, 310 F.2d 224 (6th 
Cir. 1962) (trial de novo held); Marion Nat’! Bank of Marion v. Saxon, 261 
F. Supp. 373 N.D. Ind. 1966) (evidence de novo received on motion for pre- 
liminary injunction); Bank of Haw River v. Saxon, 257 F. Supp. 74 (M.D. 
N. Car. 1966) (trial de novo held); Bank of Sussex County v. Sazon, 251 F. 
Supp. 132 (D.N.J. 1966) (trial de novo ordered); Continental Bank v. 
National City Bank, 245 F. Supp. 684 (N.D. Ohio 1965) (evidence de novo 
received on motion for preliminary injunction). 


27 Webster Groves Trust Co. v. Saxon, 370 F.2d 381 (8th Cir. 1966), cited 
by the Comptroller in support of his position, did not involve a branch appli- 
cation. It involved an application for a new charter, and the key issue was 
whether appellants were entitled to a formal hearing before the Comptroller. 
The court recognized that while trial de novo was the established rule on review 
of branch actions, there was no precedent on review of new charter actions. 
370 F.2d at 386. The court believed there was sufficient distinction between 
the two types of action to warrant different rules on judicial review. 

A very recent new-charter case in the Fifth Circuit purports to follow 
Webster Groves. Citizens Bank of Hattiesburg v. Camp, —— F.2d —— (5th 
Cir., Dec. 4, 1967). In a per curiam opinion affirming the trial judge, the 
court stated that ‘‘action of the Comptroller is not subject to review by trial 
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Even in cases in which such trials have not been held it 
has been recognized that a trial de novo should be held 
where there is a disputed issue of fact. 


The cases cited by the Comptroller for the proposition 
that a trial de novo is not proper in this case are entirely 
inapposite. In a footnote in Consolo v. Federal Maritime 
Comm.., 383 U.S. 607, 619 n.17 (1966) the Supreme Court 
concededly stated that ‘‘in the absence of specific statu- 
tory authorization, a de novo review is generally not to 
be presumed.’’ It was clearly referring, however, to a 
situation in which there had been a full hearing before the 
agency pursuant to a statutory requirement for a hearing.” 
Moreover, the agency’s action in Consolo was, by statute, 
directly reviewable in the Court of Appeals. The thrust 
of the Supreme Court’s footnote dictum was simply that 
where the agency is required to act on the basis of a hearing 


Dn nee ee se 
de novo. The court may not substitute its judgment for that of the Comp- 
troller.’? The trial court had in fact, however, held an extensive trial de novo 
to determino the relevant facts. As the trial court recognized, citing 
Smithfield: 

This suit cannot be used as a means for substituting the judgment of 
this Court for that of the Comptroller, but ¢ summary and de novo hear- 
ing is envisioned within the statutory scheme to determine whether or 
not in effect this national bank has been illegally chartered. 


Citizens Bank of Hattiesburg v. Camp, Civ. No. 1998, S.D. Miss., Jan. 18, 
1967, transcript p. 797. (Emphasis added.) 


28In Warren Bank v. Saxon, 263 F. Supp. 34, 36 (E.D. Mich. 1966) the 
court recognized that ‘‘upon a proper showing . . . a review de novo will 
be made.’? However, because the court found no factual issue presented, it 
refused to order a trial and granted summary judgment. 


29 Consolo involved a complaint filed by a shipper with the Federal Maritime 
Board secking an award of reparations under the Shipping Act, 1916. Section 
23 of that Act, 46 U.S.C. § 822, expressly provides that ‘Orders of the Fed- 
eral Maritime Board relating to any violation of this chapter shall be made 
only after full hearing ....’’ [Emphasis added.] This Court described the 
hearing in some detail in an earlier phase of that case. Flota Mercante 
Grancolombiana v. Federal Maritime Comm’n, 112 U.S. App. D.C, 302, 302 

2d 887 (1962). 
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record, and that record is subject to direct review in a 
Court of Appeals, the reviewing court should not engage 
in de novo fact-finding. It must simply determine whether 
there was ‘‘substantial evidence’? in the administrative 
record to support the agency decision. This is the clear 
rule established in the APA, and appellees are in complete 
agreement with it. 


A similar situation was presented in United States v. 
Carlo Bianchi & Co., Inc., 373 U.S. 709 (1963), the other 
case relied on by the Comptroller. The issue in Bianchi, 
a government contract case, was the extent to which the 
Court of Claims is free to take new evidence on certain 
issues after a full adversary hearing has been held before 
the Board of Claims and Appeals of the Corps of Engi- 
neers. The Court held that under the applicable statutory 
procedures ‘‘the review intended was one confined to the 
administrative record.’? 373 US. at 716. 


Tt seems evident that appellants have confused two quite 
distinct questions: One question relates solely to fact- 
finding. That question is whether, when no hearing has 
been held before the agency, it is proper for the trial court 
to hold a trial to determine the applicable facts. We believe 
the rule is absolutely clear that such a trial is proper. 


The second question relates to the rendering of a judg- 
ment on the ultimate issues in the case. This question is 
whether the reviewing court must formulate its own inde- 
pendent conclusion on the ultimate issues or merely evalu- 
ate the reasonableness of the agency’s conclusion.” Ap- 
pellees have never contended that a court reviewing action 
of the Comptroller on a branch application must make an 
independent determination of the ultimate issues in the 


30 This distinction was clearly recognized in the recent case of Citizens 
Bank of Hattiesburg v. Camp, supra. In that case the court noted that while 
a trial de novo must be held to determine the facts, the court could not make 
a de novo judgment on the ultimate issues in the case. See note 27, supra. 
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case? We believe the standard of review is clearly set 
forth in the APA: The question is whether the Comp- 
troller’s action is ‘‘unwarranted by the facts,”’ or ‘‘arbi- 
trary, capricious [or] an abuse of discretion.”? 5 U.S.C. 
§§ 706(2)(A), (F). The lower court followed this rule 
precisely. As shown by Conclusion of Law No. 3 (JA 190) 
it did not attempt to make an independent determination 


of the ultimate issues; it merely reviewed the Comptroller’s 
determination : 


The Comptroller’s conclusion that the area of loca- 
tion is an ‘unincorporated village”’ is arbitrary and 
capricious, and his action authorizing the establish- 
ment of that branch is unsupported by the facts as 
they were tried de novo in this case. 


B. The Issue Is Not Properly Raised in This Case 


At an earlier stage of this case, in January 1965, the 
Comptroller took the position, rather emphatically, that 
the only means of reviewing the Comptroller’s decision in 


this case was on the basis of a trial de novo. Ina brief on 
this issue the Comptroller reviewed not only the leading 
cases, but also the legislative history of the APA bearing 


31 The Supreme Court has only recently had occasion to consider standards 
for reviewing decisions of the Comptroller on bank merger applications. United 
States v. First City Nat’l Bank of Houston, 386 U.S. 361 (1967). No hear- 
ings are required before the agency on such applications, The Bank Merger 
Act Amendment of 1966 provided that in bank merger antitrust cases, the 
district court ‘‘shall review de novo the issues presented.’’ 12 U.S.C. § 1828 
(c)(7)(A). It was argued in Houston that this language merely required 
the trial court to evaluate the correctness of the agency’s decision. The 
Court interpreted the legislative history of the Act, however, to require an 
independent determination of the ultimate issues by the trial court. The 
Court expressed great reluctance to narrow the judicial function in cases where 
the agency has acted informally and without benefit of a hearing. It noted 


the Comptroller’s action is informal, no hearings in the customary sense 
having been held prior to the 1966 Act ... and none being required by 
Congress in the 1966 Act. We would therefore have to assume that 
Congress made a revolutionary innovation by making administrative ac- 
tion well nigh conclusive, even though no hearing had been held and no 
record in the customary sense created. [Emphasis added.] 
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on judicial review of agency decisions made without bene- 
fit of a formal hearing. The Comptroller concluded (JA 
345) : 


The standard is clear. To the extent that the Comp- 
troller’s decision is reviewable and is in issue, review 
takes the form of a trial to determine whether the 
‘‘facts of which he was aware or should have been 
aware’’ reasonably support his decision.* 


Appellees are now, as they were in January 1965, in full 
agreement with the Comptroller’s statement of the law in 
this regard. Contrary to the Comptroller’s suggestion, the 
law remains as stated above and there are no cases holding 
otherwise. Indeed, the Comptroller never suggested that 
the law was other than as stated above until the opening 
day of the trial in the court below on May 23, 1967. 


Most significantly, when the pre-trial order was entered 
in this case on July 14, 1966, both Tinker and the Comp- 
troller agreed that the court below should hold a trial 
de novo to receive evidence on the nature of the Area of 
Location. (Pre-Trial Order, p. 6; JA 340)* 


At no point prior to the trial did appellants attempt to 
modify the pre-trial order or suggest in any way that they 


32 Memorandum in Opposition to Plaintiff’s Motion For Rehearing, Jan. 18, 
1965, p. 2; JA 345. 

The issue was raised when, after this Court’s remand for further proceedings, 
the district court proposed to send the case back to the Comptroller to take 
additional evidence on the ‘‘village’’ issue. The appellee banks contended 
that since a trial de novo in the district court would be required in any event, 
there was no need to send the case back to the Comptroller. The Comptroller 


agreed with appellees’ position== ection of his brief dealing with this 
iseue is set forth in fall at (A 342-45, 


83 The only disagreement between the parties reflected in the Pre-Trial 
Order related to the standard of review to be applied after the trial. Appel- 
lees had contended that the standard is whether the Comptroller’s action was 
“unwarranted by the facts’’; appellants contended that the standard is 
whether his action was ‘‘arbitrary or capricious.’’ Appellees believe there is 
no practical or significant difference between the two standards. 
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wished to have an additional issue presented to the trial 
court. 


Accordingly, appellees submit that under Rule 16 of 
the Federal Rules of Civil Procedure appellants have not 
properly raised this issue. Rule 16 provides that when a 
pre-trial order is entered, limiting the issues for trial, 
“such order ... controls the subsequent course of the 
action.”? This Court has indicated that departures from 
the issues as framed in a pre-trial order should not be 
freely countenanced, Meadow Gold Prods. Co. v. Wright, 
108 U.S. App. D.C. 33, 278 F.2d 867 (1960), and under 
the circumstances presented here, there is absolutely no 
basis for countenancing a departure from the order as 
framed in this case. 


C. Appellants Were Not Prejudiced by the Holding of a 
Trial De Novo 


Since the Comptroller’s administrative file was before 
the court below and both Tinker and the Comptroller them- 
selves had ample opportunity to introduce new evidence 
at trial, it is difficult to see how they were prejudiced by 
the lower court’s decision to hold a trial de novo. 


The Comptroller suggests that appellants could have 
been prejudiced by the trial de novo because the lower court 
found, on the basis of the trial, that the area of location 
was generally referred to as part of ‘Patchogue.’? He 
contends, however, that the “evidence”’ presented to the 
Comptroller was “in conflict”’ on this point. Thus, the 
Comptroller argues, he was justified in characterizing the 
Area as ‘‘EHast Patchogue,’’ and he was prejudiced by a 
review of his conclusion based upon new evidence. 


In view of the evidence that was presented to the trial 
court, the Comptroller’s claim of prejudice is simply in- 


34In Meadow Gold the Court noted that the pre-trial procedure is ‘¢the 
principal means of defining the issues in a case and the legal theories on 
which they are to be tried.”? 108 U.S. App. D.C. at 35, 278 F.2d at 869. 
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credible. There was, in the first place, overwhelming and 
uncontradicted evidence introduced by appellees to show 
that the Area of Location was never referred to as ‘‘Hast 
Patchogue.’’ * 


More significantly, however, at the trial Tinker’s own 
chief executive flatly contradicted the assertions his bank 
had made to the Comptroller to the effect that the Area 
of Location was ‘‘East Patchogue.’’ Mr. Hall testified that 
he never referred to the Area as being ‘‘Hast Patchogue’’ ** 
and would not consciously do so for the purposes of this 
ease. He stated, ‘‘we call it Patchogue,’’ adding, ‘There 
has never been any deviation from that.’”? (Tr. 488; JA 
139) 


When confronted with two affidavits, executed by him 
and submitted to the Comptroller, in which the Area of 
Location was described as “Hast Patchogue,’’ Mr. Hall 
repudiated these documents. He stated that the affidavits 
had been drafted by his attorneys and he disagreed with 
their representation that the branch was in ‘‘Hast Pat- 
chogue.”” (Tr. 439-40; JA 139-40) 


In view of the foregoing, it can hardly be contended that 
there was a meaningful conflict in the evidence before the 


35 Appellees’ witnesses Norton and Weeks, both long-time residents of the 
area, testified that the Area of Location was not referred to as East Patchogue, 
and that in fact the community of East Patchogue lay well to the east of 
the Area of Location. (Tr. 251, 279-80; JA 77, 86-87) Mr. Norton’s testi- 
mony was supported by a series of maps (Pl. Exs. 9-15) dating back to 1873 
showing the Area of Location to be part of ‘‘Patchogue,’’ and showing the 
area well to the east of the Area of Location as being ‘‘East Patchogue.’’ 
These maps had all been presented to the Comptroller when the case was before 
him on remand from the trial court. 


36 His testimony in this regard is corroborated in several respects. The 
deed to the land on which the Tinker branch sits describes the location as 
**Patchoguoe’’ (Pl. Exs. 5, 6); all of Tinker’s advertising describes the 
branch as being in ‘‘Patchogue’’ (Pl. Exs. 8-8d; Tr. 438; JA 139); and an 
affidavit by the Town Supervisor submitted by Tinker with its original appli- 
cation described the Area as lying to the west of the unincorporated village 
of East Patchogue. (Compt. Ex. 1, p. 86; JA 237) 
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Comptroller. To claim, against this background, that the 
appellants were “‘prejudiced”’ by a trial de novo is tanta- 
mount to asserting that they have a vested right to rely 
on information that at least one of them knew to be 
erroneous. 


Moreover, if the district court had failed to hold a trial 
de novo a substantial constitutional issue of due process 
would have been presented. On the first appeal in this 
case appellees had contended that because the Comptroller 
based his action on an ex parte meeting with representa- 
tives of Tinker, appellees, who were then on record as 
protesting the application, were denied due process of law. 
This Court noted in its earlier opinion in this case that 
this issue “‘raises a substantial problem in this case.’’ 
118 US. App. D.C. at 298, 335 F.2d at 720. However, 
because of its disposition of the case, the Court did not de- 
cide the issue. Appellees did not pursue this issue in the 
court below after remand because they believed they would 
have the opportunity to present evidence to a dispassionate 
trier-of-fact on a trial de novo, thus substantially curing 
the infirmity in the administrative proceeding. 


Thus, appellees respectfully submit that not only were 
the appellants not prejudiced by the trial court’s conduct 
of a trial de novo, but also that such a trial precluded the 
necessity for litigating an issue which this Court had de- 
scribed as raising a ‘‘substantial problem.”’ 


Iv. APPELLANTS HAVE PRESENTED NO VALID POLICY CON- 
SIDERATIONS FOR OVERTURNING THE TRIAL COURTS 
DECISION 

Appellants have suggested that certain ‘‘policy’’ con- 
siderations raised by the decision below should lead this 

Court to overturn the considered judgment of the trial 

court. Appellees believe that these arguments are spurious, 

and simply constitute an effort by appellants to relitigate 
the issues decided by this Court in the earlier appeal in 
this case. 
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A. The Requirement of Showing a Degree of Community 
Identity Will Not Have an Adverse Effect Upon Branch 
Banking Service 

Both appellants have argued that to require a showing 
of some degree of community identity before an area can 
be characterized as an ‘‘unincorporated village’’ (and thus 
an eligible location for a branch bank) would be to deny 
branch banking service to large areas of suburban Long 

Island. This, they argue, would be contrary to the pur- 

poses of the banking laws. Accordingly, they suggest that 

in order to further what they see as the “‘policy’’ of the 
banking laws, this Court should give the term ‘‘village’’ 
an expansive, if not strained, meaning. It seems clear 
that appellants are thus simply asking the Court to over- 
rule its earlier decision in this case, for to give the word 

“village”? the definition they propose would amount to a 

rejection of the entire rationale of that decision. 


1. There is no factual support in the record for appellants’ 
argument 

We respectfully submit that it is grossly extravagant, 

and totally wtihout support in the record, to claim that 

banking service will be curtailed by giving a statutory term 

its obvious and natural meaning. Indeed, the record shows 
that the claim is patently untrue. 


In the first place, any unincorporated area having some 
degree of community identity would be an eligible location 
for a branch bank under the decision in this case. Evidence 
of record shows that while large portions of Suffolk County 
and Brookhaven Township are indeed unincorporated, 
most of this territory is composed of areas having an 
accepted degree of community identity. 


For example, the 1960 U.S. Census reported data for all 
‘minor civil divisions,’’ including ‘‘unincorporated places,’’ 
in Suffolk County and its constituent townships. (Pl. Ex. 
4, p. 34-19; JA 351) ‘‘Unincorporated places”’ were defined 
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by the Census Bureau to be ‘‘densely settled population 
centers without corporate limits’? having populations of 
1,000 or more. The definition further provided that 


Each unincorporated place possesses a definite nucleus 
of residences and has its boundaries drawn so as to 
include, if feasible, all the surrounding closely settled 
area. 


(PL Ex. 4, p. vi; JA 350) 


In looking to ‘‘settled population centers’’ and requiring 
‘a definite nucleus of residences,’’ the Census Bureau is 
thus merely employing one standard for discerning com- 
munity identity. It might well be expected, therefore, that 
any area sufficiently identifiable to be classified by the 
Census as an ‘“‘unincorporated place’? would meet this 
Court’s definition of an ‘unincorporated village.’’ It is 
notable that in Brookhaven Township alone the 1960 Census 
reports data for 22 minor civil divisions, 17 of which—or 
almost 75 percent—are classified as “ynincorporated 
places.’”’** (Pl. Ex. 4, pp. 34-19; Finding No. 20; JA 189, 
351) Significantly, the Area of Location of the Tinker 
branch is not listed as an ‘‘unincorporated place,’’ despite 
the fact that its population is well in excess of the amount 
required by the Census to be so classified. Indeed, the 
Census Bureau has expressly stated that its statistics for 
“Patchogue village”’ include the incorporated village plus 
portions of the surrounding unincorporated areas such as 
the Area of Location. (PL Ex. 4, pp. 3419, 3421 n.34; 
JA 351) It has thus recognized that the Area of Location 
is merely part of the larger Patchogue community. 


Given the fact that 75 percent of the recognized com- 
munities of 1,000 or more population in the same township 
as the Tinker branch are unincorporated, the policy argu- 
ments advanced by appellants are indeed hollow. At the 


387 In Suffolk County as a whole the Census reported data for 75 communities 
47 of which were listed as ‘‘unincorporated places.’? (JA 351) 
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very least the evidence is highly suggestive that any unin- 
corporated area of 1,000 people or more* that may be 
characterized as a ‘‘densely settled population center’’ 
having a ‘‘definite nucleus of residences’’ will be sufi- 
ciently identifiable to satisfy the liberal and reasonable 
test laid down by this Court in this case. 


Moreover, contrary to the assertions in appellants’ briefs, 
there is absolutely no evidence in the record establishing 
that the Patchogue area—or any portion of Suffolk County, 
for that matter—is characterized by ‘‘suburban sprawl’’ 
or ‘‘homogeneous urban mass.’’ Indeed, the evidence is 
flatly to the contrary. 


The Comptroller’s Field Examiner reported, for example, 
that the area to the east of the Tinker site was ‘‘sparsely 
settled with little indication of much new residential con- 
struction.”? He also noted that business establishments 
‘‘fade away fast’? toward the eastern portion of the Area 
of Location—that is, the portion most remote from down- 


town Patchogue. (Compt. Ex. 1, p. 22; JA 215) 


The Field Examiner’s report is supported in this respect 
by the economic survey filed by Tinker itself in support of 
the application. The Tinker survey stated that while there 
was some growth in the Area of Location, the Area “still 
has tremendous amounts of vacant land available.’’ It 
also states that there was substantial room for growth out- 
side the immediate area of the branch. (Compt. Ex. 1, 
pp. 52-53; JA 228-29) 


These descriptions are hardly indicative of ‘‘sprawl’’ 
or ‘‘homogeneous mass.’’ Indeed, they suggest that this 


38 The Census definition is, of course, not determinative of what constitutes 
an ‘‘unincorporated village’’ for purposes of the banking laws. For example, 
there may well be areas of less than 1,000 people which, while not within the 
Census definition, have sufficient identity to meet the test of the branching laws. 
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portion of the eastern end of Long Island is basically an 
area in transition from a rural to a suburban setting. 
While ‘‘sprawl’’ may well set in in decades to come, it by 
no means characterizes the area today.” 


2. Appellants’ argument should be addressed to the 
New York Legislature 


Quite apart from the lack of any evidence to support it, 
it seems quite clear that the claim that this Court’s decision 
may restrict banking services in New York should be ad- 
dressed to the New York Legislature. 


The requirement of showing that a branch proposed for 
an unincorporated area of New York will be located in a 
‘<village”’ is an express limitation set forth in section 105 
of the New York Banking Law. While section 105 in its 
original form dates back to 1934, as the Comptroller points 
out, it is far from being an obsolete statute. Indeed, it has 
undergone both frequent and recent revision by the New 
York Legislature. In 1960, when a sweeping revision of 
section 105 was enacted, permitting New York City banks 
to branch into suburban counties, the ‘¢village’’ require- 
ment was expressly retained in the law even though it was 
eliminated for the City banks. See Valley Nat’l Bank of 
Long Island v. Saxon, Civil No. 135-66, D.D.C., Sept. 14, 
1966, aff’d per curiam, — US. App. D.C. —, 377 F.2d 
173 (1967). 


39 Tinker’s characterization of the Patchogue area as being ‘‘a dense 
metropolitan area’? is revealed as a gross distortion when an examination is 
made of the transcript pages cited to support the characterization, specifically, 
pages 264 and 266 (JA 79-81). Essentially, what Tinker has done is to sub- 
stitute counsel’s questions for the testimony in response thereto. The colloquy 
between Tinker’s counsel and appellees’ witness Norton at 264 and 266 dis- 
closed an attempt by counsel to force Mr. Norton to accept counsel’s char- 
acterizations, and a flat refusal by Mr. Norton to do so. Needless to say, 
counsel’s questions do not constitute evidence. 
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Section 105 was amended again in 1961, 1963, 1964 and 
1966, yet the ‘‘village’’ requirement remained untouched. 
(See historical notes following §105 in the 1967 pocket 
supplement to Book 4, part 1 of McKinney’s Consolidated 
Laws of New York.) In 1966, and again in 1967, legislation 
sponsored by the New York State Banking Department 
was introduced in the New York Legislature to eliminate 
the ‘‘village’’ requirement from section 105.” It is highly 
significant, we believe, that these bills were not passed, 
even though their submission was subsequent to this Court’s 
earlier decision in this case. Had the ‘‘village’’ require- 
ment been considered obsolete, or had the Legislature dis- 
agreed with this Court’s earlier decision in this case, it 
had ample opportunity to clarify the law. It would be 
most inappropriate under these circumstances for this 
Court now to undertake to “liberalize’’ the statute. 


B. The Lower Court’s Decision Creates No “Competitive 
Inequality ” 


Tinker has attempted to divert attention from the in- 
adequacies of its own case by conjuring up the spectre of 
“<eompetitive inequality’’ resulting from the lower court’s 
decision. <A similar effort was made on the first appeal 
in this case and soundly rejected by the Court. 


As the Court noted in its earlier opinion, a national 
bank may branch only at locations where state statute law 
would expressly and affirmatively authorize state bank 
branches. ‘‘Statute law’’ was held by this Court to include 
“legislative enactments and not administrative interpreta- 
tions of those enactments.’? 118 U.S. App. D.C. at 301, 
335 F.2d at 723. The meaning of the state statute adopted 
by the federal banking law is purely a question of federal 


40 N.Y. Senate Introductory No. 202 (1966); N.Y. Assembly Introductory 
3085 (1966); N.Y. Senate Introductory 2126 (1967); N.Y. Assembly Intro- 
ductory 4185 (1967). 
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law.*? Thus, if an inequality of treatment arises because 
of a state administrative interpretation of the statute— 
whether it be more liberal or more restrictive than the 
Comptroller’s interpretation—the Comptroller is not bound 
by it and, indeed, may be precluded from following it. 
The record shows absolutely no inequality of treatment 
in this case. There is no state bank branch in or proposed 
for the Area of Location, and there is no evidence that 
the state would grant such an application. While two of 
the appellees concededly have branches in unincorporated 
areas of Brookhaven Township—one almost a half mile 
from the Tinker site and the other almost one-and-one-half 
miles distant—there is no evidence that these branches are 
not located in areas having some community identity. 


V. THE LOWER COURT'S RULING SHOULD BE AFFIRMED 


This case presents a striking instance not only of an 
abuse of administrative discretion, but of highly question- 


able agency procedures as well. From the very outset of 


41 This principle was very recently reiterated by the United States Court 
of Appeals for the Third Circuit, relying on and citing this Court’s first 
opinion in this case: 

[T]he determination of the extent of the application of a state branch 
banking statute to a national bank under the Federal Banking Act of 1933 
is purely a question of federal law, a question to be decided by reading 
the state statute through lenses prescribed by the Congress. 


Howell v. Citizens First Nat’l Bank of Ridgewood, No. 16452, slip opinion, p. 
5 (3d Cir. Nov. 22, 1967) (reversing lower court decision to stay proceeding 
pending institution of action in state court). 


42 See Howell v. Citizens First Nat'l Bank of Ridgewood, supra, slip opinion, 
p. 5. 


43 Buch evidence would, moreover, be wholly irrelevant, since the sole issue 
in this case is the character of the Area of Location drawn by Tinker. 
Tinker’s Area, of course, does not include the other branch sites. The 
irrelevance of Tinker’s argument was properly recognized by the lower court 
when it refused to accept in evidence as an exhibit offered by the Comptroller 
the application filed by one of the appellees for a branch in North Patchogue. 
(Tr. 508-12) The Comptroller has not raised this ruling as error on this 
appeal. 
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this case the Comptroller assumed the role of an adversary 
instead of the dispassionate role of an adjudicator. No 
other conclusion can be drawn from his denial of a hearing 
to appellees after entertaining ex parte representations 
from ‘Tinker, and his unseemly scramble to accelerate the 
opening of the Tinker branch in an effort to frustrate 
judicial review. Arguments addressed to ‘‘policy’’ and 
‘administrative discretion’? sound hollow against this 
background. 


The undisputed fact is that appellees have been seriously 
and irreparably injured by the Comptroller’s action.“ They 
have lost literally millions of dollars of business and will 
continue to lose business unless injunctive relief is granted. 
Significantly, neither of the appellants has taken issue with 
the lower court’s holding on this issue. 


The decision of the court below is not the first instance 
in the recent past in which an injunction has been granted 
against action of the Comptroller on a branch application, 
and this Court will not be breaking new ground in sustain- 
ing that ruling. In a striking number of recent cases, actions 
of the Comptroller in granting branches have been invali- 
dated by federal courts. See, ¢.g., First Nat’l Bank of 
Logan v. Walker Bank & Trust Co., 385 U.S. 252 (1966) ; 
American Bank & Trust Co. v. Saxon, 373 F.2d 283 (6th 
Cir. 1967); Peoples Bank of Trenton v. Saxon, 373 F.2d 
185 (6th Cir. 1967); Bank of Haw River v. Saxon, 257 F. 
Supp. 74 (M.D.N.Car. 1966) ; Hoosier State Bank v. Saxon, 
248 F. Supp. 233 (N.D. Ind. 1965). 


Moreover, in two of these cases, American and Peoples 
Bank, the identical issue presented in this case was involved, 
namely, whether a branch proposed to be established in 

44 The court below found that appellees have not only been irreparably in- 
jured to date; but will continue to suffer injury, at the rate of up to $1.5 
million per year, if Tinker is allowed to remain in operation at this site. 
(Finding Nos. 22, 23; Conclusion No. 5; JA 190) 
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an unincorporated area would be located in a “‘village.”’ 
In both cases the Comptroller’s finding was rejected by 
the reviewing courts. 


For all of the foregoing reasons, appellees urge that the 
decision of the court below be affirmed. 


Respectfully submitted, 


THURMAN ARNOLD 

Joun D. Hawszz, Jz. 
Arnotp & PorTER 
1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 


December 29, 1967 


45 The American case is, in its material elements, indistinguishable from the 
instant case—even to the extent that it involved highly irregular conduct by 
the Comptroller’s office. 

In American, Dart National Bank had applied for permission to open a 
branch in the village of Holt, Michigan. But American Bank and Trust 
Company was already operating a branch in Holt, and Dart was thus precluded 
by Michigan law from branching in that village. After American protested 
the application on this ground the Comptroller secretly advised Dart to amend 
its application to adopt a location just across the street from the original. 
Dart did so, and the Comptroller promptly held that the new location, 66 feet 
away from the original site, was in a village separate from the village of Holt. 

The Court of Appeals, relying on the same definition of ‘ ‘village’’ relied 
on by this Court in the instant case, held that the Comptroller’s action was 
arbitrary and capricious and ‘‘cannot be sustained even by respecting his 
broad discretionary powers.’’ 373 F.2d at 290-91. The factors upon which 
the Court based its decision bear marked similarity to the factors relied on by 
appellees in this case. 
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REPLY BRIEF FOR APPELLANT 
TINKER NATIONAL BANK 


Statement 


Plaintiffs’ brief—despite its length—curiously fails to 
meet the two paramount issues of these appeals: 


Did the Court below commit reversible error 


(1) by its unprecedented introduction of a stringent 
prerequisite of law that a bank branch area of location 
must in every case have “separate and distinct community 
identity”? 
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(2) by its holding that the Comptroller’s redetermina- 
tion (unquestionably guided by this Court’s earlier opin- 
ion) was nonetheless in its opinion “arbitrary and capri- 
cious” ? 

Rather than deal with these pertinent issues head on, 
plaintiffs in an extraordinary drive to shut down a com- 
petitor bank branch have resorted to pages of immaterial 
matter. We submit that this is done to prejudice the 
Comptroller’s Office and Tinker in the eyes of this Court 
and with clever irrelevance and inaccurate gibes to 
divert the attention of this Court from the fundamental 
error of the Court below. 


For example: Before testimony was even taken in the 
Court below plaintiffs entirely abandoned their due process 
argument bearing on alleged ex parte communication be- 
tween Tinker and the Comptroller prior to application 
approval. 


As a result of plaintiffs’ action these charges were not 
litigated at all. But plaintiffs choose to make these obvi- 
ously immaterial ex parte charges the main opening thrust 
of their brief. 


For example: Plaintiffs have artfully shifted their legal 
position at each stage of this case enough to raise a ques- 
tion of the essential sincerity of their litigation against 
the Comptroller. By these means plaintiffs seek at all costs 
to extend outside their Incorporated Village a monopoly 
they enjoy within it. 


(a) On the first appeal to this Court plaintiffs took 
the position that the branch location must possess 
“some of the characteristics of a community, ‘such as 
a post office, shopping center, business district, school, 
churches, or even a separate identity recognized in 
local custom.’” (118 App. D.C. at 299, 335 F.2d at 721, 
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quoting plaintiffs’ brief; italics added.) Unquestion- 
ably, separate and distinct community identity was to 
plaintiffs at that time simply an alternate attribute 
which a village could have and not a hard prerequisite 
as the Court below decided. 


(b) This Court remanded setting forth the clear and 
practical guideline that the Comptroller should deter- 
mine in addition to population and geographical re- 
quirements that the branch location involved have 
“some attributes of a community”. 


This Court did not say one word in its 2,541-word 
opinion from which could reasonably be inferred that 
a branch located in an area concededly having “some 
attributes of a community” must be shut down unless 
that area has a “separate and distinct identity” of its 
own. 


(c) But plaintiffs changed their tune before the 
Trial Court and argued without authority that an 
essential prerequisite for a national bank branch in 
New York was that the area must have an identity 
separate and distinct from surrounding areas (JA54 
56). The Court below followed plaintiffs’ shifted posi- 
tion and for the first time held that an extra element 
of separate and distinct community identity was essen- 
tial; that such characteristic was an absolute pre- 
requisite to lawful location and that the Comptroller 
was arbitrary and capricious in his redetermination 
(JA180-181, 190). The Court below adopted the find- 
ings of fact and conclusions of law in this regard sub- 
mitted by plaintiffs. 


(a) Now on appeal plaintiffs once again shift their 
legal position in an effort to soften the federal impact 
of the new judicial requirement of separate and dis- 
tinct community identity thrust upon the national bank- 
ing system by the Court below. Just as plaintiffs sue- 
ceeded in persuading the Trial Court to read into this 
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Court’s earlier opinion a phantom requirement that 
was not there, plaintiffs now deftly take the tack that 
as a matter of law all that is really required is not 
separate and distinct community identity in every case 
but simply “some degree” of such identity (Ap’ee Type- 
written Br. pp. 1, 13, 15, 16, 21, 22, 23, 24, 62, 63, 72). 
Presumably an infinitesimal amount would do.* No 
authority is cited for this proposition either. 


Tronically, plaintiffs have withdrawn from the Court 
below support for its unprecedented holding which plain- 
tiffs prodded that Court to make. In any event, what is 
appealed to this Court are issues raised by the decision 
of the Court below, not what plaintiffs interpret that 
decision to be for purposes of appellate advocacy. 


* Evidence of record shows: 


Mrs. Rose Marie Morgan, a housewife living in the Area of Location, 
shops at a supermarket, drugstore and delicatessen in the Area (JA165- 
166, 168, 169, 170, 301, 305). She uses a shoemaker, a laundry and a 
beauty parlor in the Area and has her car serviced within it (JA169, 170, 
300, 303, 312). Her husband, who works in the Area of Location, pa- 
tronizes a barber shop in the Area (JA168, 170, 312). 

For recreation, Mrs. Morgan and her family go out to dinner at restau- 
rants in the Area and go to the movie theatre located in the Area within 
walking distance of their home (JA170, 299, 300). She has parties at her 
home for friends from a social organization to which she belongs (JA166- 
167, 171). 

Mrs. Morgan and her husband prefer to use the Tinker branch in the 
Area of Location for their personal accounts, his business accounts and 
their children’s accounts, rather than the plaintiffs’ banks over in the In- 
corporated Village of Patchogue, because the Tinker branch is “more 
convenient” (JA168-169, 171, 305, 306). 

Mrs. Morgan is well aware that she does not live in the Incorporated 
Village of Patchogue (JA165-166). She does not pay taxes to the In- 
corporated Village, does not vote in its elections and reccives no services 
from it (JA165-166, 171). This awareness is reflected in the way she 
refers to “the village” as a place different from the Area of Location, in 
which she lives (JA173). 

Surely the attitude, understanding and habits of Mrs. Morgan and her 
family should satisfy even plaintiffs’ newest test. 
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For example: Plaintiffs repeatedly confuse the relevant 
issues by equating the South Shore Long Island area 
sometimes called “Patchogue” with the Incorporated Vil- 
lage of Patchogue (Tr. 243). To say that the Area of 
Location may be called “Patchogue” by some is not to say 
that Area is part of the Incorporated Village of Patchogue. 
The Court below recognized that the Tinker branch Area 
“is outside the corporate boundaries of the incorporated 
village of Patchogue” (JA186). Tinker’s papers submitted 
to the Comptroller tried to make this differentiation clear 
by referring to the Area of Location as “Hast Patchogue” 
and, in every ease, adding “for convenience” (JA144-145). 
In any event, strong evidence at trial showed clearly that 
the Tinker Area of Location is in fact officially referred to 
by the U.S. Census Bureau as within “Kast Patchogue” 
(JA243; Intv. Exh. #3). For that matter, plaintiff Island 
State Bank has a branch only 3/10 of a mile to the east of 
Tinker’s branch on the west side of Swan River which is 
regularly advertised as the “Hast Patchogue branch” 
(JA121-123, 145-148, 287, 307; Intv. Exh. $5).* 


For example: Plaintiffs’ brief tries to picture Tinker’s 
Area of Location as a virtual cornfield. The record shows 
it is not. The Area of Location has some 3,300 people 


* The very existence of this state bank branch in an area just outside 
the Area of Location and substantially similar to it (JA121-122, 155; 
Pte. Exh. #3) demonstrates that the National Bank Act policy of com- 
petitive equality will be frustrated if the Tinker branch is shut down 
because of the District Court’s separate and distinct requirement. As the 
Tenth Circuit recently pointed out: 

“The doctrine of competitive equality would not be given effect if the 
[state] statutory provisions were so interpreted and applied as to 
deny to a National bank privileges which the State is allowing other 
institutions to exercise.” Lincoln Bank & Trust Co. v. Exchange 
National Bank, 383 F.2d 694, 700 (10th Cir. 1967). 


And litigants should not be left with the burden of persuading their State 
Legislature to correct a competitive imbalance caused by judicial inter- 
pretation, as plaintiffs suggest (Ap’ee Typewritten Br. pp. 67-69). 
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living in almost 1,000 homes and 125 businesses in an Area 
of about 1.2 square miles (JA108-109, 159). And the 
Tinker branch has 520 accounts from the 950 homes in 
the Area of Location—as plaintiffs conveniently fail to men- 
tion when asserting that these 520 accounts represent 
“only 7.7% of the branch’s deposits.” (JA114; Ap’ee Br. 
fn. 16). 


POINT I 


Plaintiffs’ Brief Fails to Support by Authority or 
Reason the Order of the District Court Compelling a 
Separate and Distinct Community Identity for Branch- 
ing Locations in New York. 


Plaintiffs cite 26 cases and 11 statutes and rules in 
75 typewritten pages with over 45 footnotes. None of this 
avalanche of material offers any support whatever for 


their insistence that a branch location must have separate 
and distinct community identity. 


One case not cited by plaintiffs however is good authority 
to the contrary: 


Bank of Dearborn v. State Banking Com’r, 365 Mich. 
567, 114 N.W. 2d 210 (1962), met this issue squarely (at 
213) : 


“Tf continuity and homogeneity were restrictive fac- 
tors * * * then conceivably vast suburban unincorpo- 
rated areas with sizeable populations and containing 
numerous trading and business centers at intersections 
interspersed throughout, even at considerable and in- 
convenient distances, would be deprived of banking 
accommodations. This theory would be in direct con- 
travention of the purpose of the law to safeguard the 
interests of the public. Public needs would thus be 
disregarded.’ ” 
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The Dearborn doctrine is of importance in the light of 
evidence of record before the Trial Court that this entire 
Long Island area has become or soon will be solidly residen- 
tial, commercial and industrial: 


1. Expert evidence was undisputed that: 


«* © © Suffolk County is growing at a tremendous 
rate. [Citations]. The results of the great population 
boom and consequent urban sprawl in Suffolk County 
is dramatically illustrated by * * * [the aerial photo- 
graph—Intv. Exh. #4]. Obviously, it is difficult to 
observe where one community ends and another begins. 
The entire area, like virtually all of Long Island, has 
become urbanized—or at least suburbanized.” (J A264, 
277-279). 


2. Plaintiffs’ expert surveyor testified (JA80-81) that 
the “density of the population” in this Long Island area 
“has increased a great deal in the last few years.” He 
was then asked by Tinker’s counsel: 


“Q. And can you, by examining with the eye [the aerial 
map, Intv. Exh. #4], say where one community ends and 
another community begins?” 


Expert Surveyor: “No.” 


3. Further uncontradicted evidence showed that: 


“Suffolk County in general, and the Town of Brook- 
haven in particular, like all of the communities sur- 
rounding metropolitan New York, are rapidly growing 
and merging parts of a relatively solid urban mass 
*“**_ In most cases, it is now and has been for several 
years past difficult to differentiate by eye (whether 
flying over or driving through) the various villages 
and communities in Suffolk County and the Town of 
Brookhaven.” (JA251-252). 
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Obviously as this trend continues, the new requirement 
of the Court below of separate and distinct community 
identity will make it increasingly difficult to establish 
branches and provide these growing areas of people and 
businesses with adequate banking service. 


Furthermore, to require the Comptroller or a District 
Court to determine the “community identity” of a bank 
branch area by gauging the attitudes, understanding, habits 
and desires of its inhabitants as suggested by plaintiffs is 
to fix a precarious test at best, which the Comptroller or 
a Federal Court would be ill-suited to apply and which 
would be productive of endless litigation. 


We submit that for these reasons this Court’s earlier 
opinion left some discretionary responsibility with the 
Comptroller’s Office. This Court wisely recognized that 
in the vast, growing suburban areas the separate and dis- 
tinct village community with a precious identity all its own 


is a thing of the past—a concept that lost relevance years 
ago. This can be seen by the careful manner in which the 
test of “village” was drawn to give that word its usual 
and customary meaning. The definition was plainly func- 
tional, adaptable to modern circumstances necessary to 
meet today’s public banking needs. 


As this Court said in its opinion, “‘[t]he word “village” 
is not a technical word, or one having a peculiar meaning’ ”. 
118 App. D.C. at 299, 335 F.2d at 721. Persuaded by 
Tinker’s competitor banks, however, the Court below gave 
the word “village” a technical and unfunctional meaning 
by its unnecessary insistence in every instance on sepa- 
rate and distinct community identity. The Court below 
went so far as to make such holding despite overwhelming 
evidence that the branch Area of Location has, in its own 
view, “many attributes of a community” (JA181). 
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Accordingly, Tinker respectfully submits that the Court 
below committed reversible error in holding that an unin- 
corporated area must have “an identity separate and dis- 
tinct from surrounding areas” to constitute a village for 
branch banking purposes (JA180-181). 


POINT I 


Plaintiffs’ Brief Fails to Sustain the Conclusion of 
the Court Below That the Comptroller was Arbitrary 
and Capricious in His Redetermination Authorizing the 
Tinker Branch. 


Plaintiffs simply ignore the key issue on appeal: Whether 
the Court below committed reversible error in holding the 
redetermination of the Comptroller “arbitrary and ca- 
pricious” (J A190). 


In an offhand way, plaintiffs assert (Ap’ee Br. fn. 34), 
again without authority, that “there is no practical or sig- 
nificant difference (sic) between the two standards” [under 
the Administrative Procedure Act—“unwarranted by the 
facts” and “arbitrary and capricious”]. Taken at face 
value, plaintiffs recognize that the proper standard to be 
applied is the recognized standard of “arbitrary and 
capricious” under the pertinent decisions. 


We submit that the Court below committed reversible 
error in setting aside the redetermination of the Comp- 
troller, guided as he was by this Court’s opinion on remand, 
since the Comptroller was not proved to be plainly wrong 
and some rational basis and support for his redetermina- 
tion exists in the evidence. American Bank & Trust Co. v. 
Sazon, 373 F.2d 283, 285 (6th Cir. 1967); Dell Publishing 
Co. v. Summerfield, 198 F. Supp 843, 844 (D.C. D.C. 1961), 
aff'd sub nom. Dell Publishing Co. v. Day, 113 App. D.C. 1, 
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303 F.2d 766 (1962) ; O’Bierne v. Overholser, 193 F. Supp. 
652, 656-657 (D.C. D.C. 1961), rev’d on other grounds 112 
App. D.C. 267, 302 F.2d 852 (1961) ; Eustace v. Day, 114 
App. D.C. 242, 314 F.2d 247 (1962); N.L.R.B. v. Jas. H. 
Matthews & Co., 342 F.2d 129, 131 (3d Cir. 1965), cert. 
denied 382 U.S. 882 (1965) ; Road Review League v. Boyd, 
270 F. Supp. 650, 662-663 (S.D.N.Y. 1967) (not appealed). 


“The scope of judicial review of action by adminis- 
trative agencies, under Section 10 of the Administrative 
Procedure Act * * * is clearly restricted. ‘[I]f there is 
a rational basis for the conclusions reached by the 
administrative agency and if all requirements of law 
are complied with, the Court may not step in and 
substitute its own judgment for that of the adminis- 
trative agency, °° *.’” 


Sun Oil Co. v. Udall, 230 F. Supp. 381, 382 (D.C. D.C. 
1964), quoting Eustace v. Day, supra; cf. First National 
Bank of Smithfield v. Saxon, 352 F.2d 267, 272 (4th Cir. 
1965) ; Road Review League v. Boyd, supra. 


* e * s * 


Tinker respectfully submits that there is no evidence in 
the record to support the conclusion of law of the Court 
below that plaintiffs have been irreparably injured to date 
and will continue to suffer (JA190). 


Tinker respectfully adopts the position of the Comp- 
troller with respect to the District Court’s error in holding 
a de novo trial and making de novo findings rather than 
reviewing the Comptroller’s redetermination on the basis 
of the Administrative Record. 
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CONCLUSION 


The Court below erred by misconstruing this Court’s 
guidelines on the remand of this case. 


When this Court ruled that the word “village” connotes 
an area having “some attributes of a community” the Court 
was obviously not directing that in every instance the area 
must have a separate and distinct community identity. 


To hold that the Comptroller on redetermination was 
“arbitrary and capricious” in not so construing the natural 
meaning of what this Court said and in not applying the 
District Court’s strained construction to the facts in the 
record was also clearly erroneous. 


For the foregoing reasons and those in the Comptroller’s 
and Tinker’s main briefs, Tinker urges in the interests of 
justice that the decision of the Court below be reversed and 
the complaint dismissed. 
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1. Appellees' brief is notable for its total lack of any 
explanation of what relevance a "sense of community identity" 
has to the legislative purpose of the New York branch banking 
statute, which was to authorize branch banks in areas where they 
are needed and can be expected to succeed. The plain fact of 
the matter is that "community identity" has no relevance to 
branch banking. The population of the area in question is 
relevant to branch banking; obviously, a branch is not needed 
and cannot succeed unless it is located in an area where people 
live. The existence of shops and other places of business, 
where people work and carry out their daily shopping; is also 
relevant to branch banking; a branch clearly has a better chance 


of attracting customers if it is located in such an area. The 


Tinker branch area has the required population, and also has 
numerous shops and places of business where people work and 
carry out their daily business. But appellees argue that this 
is not enough -- that there must also be a "sense of community 
identity." Although this additional requirement would have no 
relevance to branch banking, appellees argue that it is required 
by the plain meaning of the statute and by this Court's opinion 
on the prior appeal. 

However, this Court's opinion on the prior appeal simply 
did not consider or adopt the requirement appellees now urge. 
All that was there decided was that the "village" requirement 
was not fulfilled by a showing of sufficient population to 
sustain incorporation as a village, without an additional showing 
of "some attributes of a community." Appellees’ contention that 
a sense of community identity is one of the required attributes 
was not before the Court on the prior appeal. 

Nor can it be plausibly asserted that the term "village" 
as used in the New York branch banking statute is so unambiguous 
thet it must be held to include a requirement of community identity 
bearing no relevance to branch banking. The fact of the matter 


is that the term "village" has no clear and unambiguous meaning 


as applied to suburban areas, where communities simply do not 
1 


exist as self-contained units. In these circumstances, the 


1/ There is no substance to appellees' assertion that the area 
fiere involved is not characterized by the “suburban sprawl." 
The evidence characterizing this area as part of a relatively 
continuous and homogeneous urban mass is quoted at length at 
pp. 15-17 of our main brief. The evidence relied on by appellees 
is quoted out of context. Thus, while the Comptroller's Field 
Examiner did indicate that the area to the east of the Tinker 

ERO (Footnote cont'd) 


task of the Court is to apply the statutory language in light 


of the legislative purpose to authorize branch banking in areas 
where it is economically feasible. This purpose is served by 
interpreting the "village" requirement to include the existence 
of sufficient population and substantial numbers of shops and 

| 


places of business. It is not served by requiring, as appellees 
| 


urge, a "sense of community identity." 


Se eee 


1/ (Footnote cont'd) site was “much more sparsely settled with 
Tittle indication of much new residential construction" (Adm. 
Rec. 22; JA 214-15), he pointed out that the area immediately 
north of the Tinker site “is showing the latest and most extensive 
residential development" and that in this area "there are the 
beginnings of several sizable residential developments." Ibid. 
The Examiner went on to state that, although the general area 
"has not yet felt the population explosion that is |taking place 
in more northwesterly sections of the county", nevertheless the 
area's population had doubled since 1950 and was expected to 
double again by 1970. Ibid. 

Appellees similarly distort the thrust of the ‘economic survey 
filed by Tinker with its application. While as appellees point 
out, the survey stated that the area "still has tremendous amounts 
of vacant land available", (Adm. Rec. 52-533; JA 228-29), the 
survey also stated that the area was "experiencing a substantial 
and rapid growth", due primarily to "residential in-migration." 
(Adm. Rec. 83; JA 235 ), and that "almost a three-fold growth" 
could be expected by the early 1970's, since the towns between 
Brookhaven and the Nessau County line were 2) proaching their 
population limits. (Adm. Rec. Bu; JA 236- 5 Census figures 
for Brocrhaven's population growth are set forth at Adm. Rec. 138; 
JA 5 


2/ The futility of appellees' "plain meaning" approach to the 
application of the New York statute is best illustrated by an 
attempt to apply dictionary definitions of the term "village" to 
this case. Webster's Second International Dictionary defines 
"village" as “Any small aggregation of houses in the country, 
being in general less in number than in a town or city and more 
than a hamlet." Webster's Third International DictiLo: defines 
"village" as "a small cluster of homes and other bu s (such 
as stores and churches) forming a unit distinct from a surrounding 
rural area." By requiring a "village" to be "in the country” or 
to have “a surrounding rural area", these definitions would pre- 
clude any finding of a "village" in an unincorporated suburban 
area. Appellees would, we are sure, agree that this cannot be 
the meaning of the New York statute. 

| 


s3— : 


t— 


Finally, appellees argue that unless a sense of community 
identity is required, any populated area would qualify as a 
"village" for branch banking purposes. This is simply not correct: 
the "village" requirement would not be met by 2 residential area 
which, unlike the Tinker branch area, did not have substantial 
numbers of shops and places of business where people work and 
customarily carry on their daily business. Thus, as this Court 
pointed out in the prior appeal, an area consisting solely of 
apartment houses would not qualify as a "village." Union Savings 


Bank of Patchogue Saxon, 118 U.S. App. D.C. 296, 300, 335 F. 2a 


718, 722 (1964). 


2. In our main brief we argued that, even if it is concluded 
that separate community identity is required, the political boundary 
of the Incorporated Village is a sufficient mark of separateness 
between the Tinker branch area of location and the Incorporated 
Village to establish separate community identity. Although the 
boundary is admittedly artifical and arbitrary, it was pointed 
out that this is true of most political boundaries, and that 
despite its artificiality, this boundary has had intensely 


3/ Appeliees' brief (at fn. 46) urges that the present case is 
governed by American Bank & Trust Co. v. Saxon, 373 F. 2d 283 
(c.A. 6, 1967). In that case, the protesting bank had an 
existing branch in the Village of Holt and contended that the 
branch approved by the Comptroller was in the same village. 
The Court of Appeals held that this was contrary to a Michigan 
statute which prohibited the establishment of a new branch in 
the same village as an existing branch. In the case at bar, 
however, appellees have not invoked the analogous New York 
statute, which prohibits the establishment of a branch in the 
same village as the home office of an existing bank. They have 
not done so because the boundary of the Incorporated Village of 
Patchogue separates the new branch from appellees' home offices, 
4 (Footnote cont'd) 


practical consequences. Persons residing within the boundary 
pay Village taxes, vote for Village officials, and receive the 
benefits of road maintenance, storm sewer maintenance, garbage 


collection and policemen. provided by the Incorporated Village; 


\ 
such services are not provided outside the boundaries of the 


Incorporated Village. | 

Appellees now argue that separateness from the Incorporated 
Village is not the issue -- that the only issue is whether the 
Tinker branch was in an area with a "community identity of its 
own." But appellees' argument is merely a play on words. The 
district court concluded that the area in which the branch is 
located has no community identity of its own because it is 
"homogeneous and nearly identical with" the Incorporated Village. 
(Opinion, p. 6; JA 181-2 ). This can only be understood as 
a finding that the branch area and the Incorporated Village are 
not separate. Similarly, appellees' argument that, the area of 
the Tinker branch has no identity "of its own" is premised on 
the assertion that it is merely a "spillover" from the Incorporated 
Village. This is simply another way of saying that the In- 
corporated Village and the branch area are not separate. Both 
the district court's finding and appellees’ argument are contra- 
dicted by the corporate boundary. This poundary, and its 
practical consequences in terms of taxes and municipal services 
and municipal government, are conceded facts. surely it was 
within the Comptroller's discretion to conc lude that these facts 
were sufficient to establish a significant degree of separateness 
village. On the other hand, in the American Bank case there was no 


such political boundary between the Tocation of the new branch and 
the offices of the protesting banks entitled to statutory protection. 


Se 


between the two areas and to refute appellees' contention that 
the branch area was simply an extension of the Incorporated 
Village. 

3. Appellees' attempt to justify the de novo trial which 
the district court’ held contains several fallacies. In the 
first place, contrary to appellees' assertion, there was con- 
flicting evidence in the administrative record and before the 
trial court as to whether the Tinker branch area had any com- 
munity identity separate from that of the Incorporated Village 


of Patchogue. (The record eee oe this point are col- 


lected at pp. 5-7 of our main brief. In addition, there were 
conflicting assessments of the significance of the political 
boundary separating the branch area and the Incorporated Village. 
If a trial de novo was proper, then the district court's finding 
that the branch area was merely part of the community of Patchogue 
(Finding 10; JA 186 ) may be argued to be entitled to protection 


of the "clearly erroneous" rule on appeal (although it seems to 


4/ We would add only two comments to the summary of the con- 
Flicting evidence ‘set forth at pp. 5-7 of our main brief. 
Appellees make much of the fact that the president of Tinker 
admitted that he considered the branch area to be part of 
Patchogue, rather than East Patchogue (Tr. 428-9; JA 132 ), 

and that the Tinker branch is known as the "Patchogue" branch. 
(Tr. 438; JA 139 ). Appellees omit to mention the admission 
made by the appellee Island State Bank, which calls the branch 

it established in 1959 its "East Patchogue Office” although this 
branch is located within the unincorporated area found by the 
district court to be part of "Patchogue." (Tr. 418, 453-55; Findings 
11 and 12; A128, 145-46, 187 ). In short, appellees cannot 
escape the fact of conflicting evidence by pointing to admissions; 
the admissions also conflict. 

In addition to the maps referred to in our main brief (at p. 5) 
showing the branch area to be in East Patchogue rather than Patchogue, 
as found by the district court, we would refer the Court to the maps 
issued by the Long Island Light Company of the southern part of 
Brookhaven. (Adm. Rec. 138; JA 2/5 ) and to the Town of Brookhaven 
School District map. (Adm. Rec. 122, 141; JA 273, 276). 


us that it was clearly erroneous for the district court to 


ignore the undisputed fact of the boundary between the branch 

area and the Incorporated Village, and the practical consequences 

of that boundary). If, however, the district court should have 
confined its review to the administrative record, then the 
administrative finding that the branch was located in East Patchogue, 
rather than Patchogue (Adm. Rec. 240; JA 333 ), is conclusive 

under the "substantial evidence” standard for review of adminis- 


trative action. Thus appellees are mistaken in arguing that 


5/ 
appellants were not prejudiced by the holding of a trial de novo. | 


Appellees' principal argument is that a trial de novo in 
the district court is proper where there has been no hearing at 
the administrative level. We agree that this is the correct 
rule in branch banking es In our main brief, however, we 
pointed out that there has been a hearing since, under the 
district court's remand order of February 15, 1965 (3A 21-23), 
all parties in the present case were given 2 chance to submit 


written evidence and to inspect those portions of the adminis- 
trative record relating to the "village" question. We further 
5/ Of course, if the Court agrees that no separate community 
Tdentity is required on the part of the branch area -- or that 
such separate identity is sufficiently established by the 
political boundary -- then the question of the propriety of a 
trial de novo is not reached. For the district court agreed, 

on the basis of the de novo evidence, that apart from the matter 
of separate community identity the branch area did possess 

"many attributes of a community." (Opinion, p. 53 JA chest Ms 


And the existence of the political boundary is conceded by all. 


6/ We also agree with First National Bank of Smithfield v. Saxon, 
352 F. 2a 267 (C.A. 4, > an @ other cases cited in 
appellees' brief (at fn. 26), in which de novo evidence was taken 
in the district court. ‘In these cases, SO far as can be ascer- 
tained from the opinions, the administrative proceedings were 


ex parte. = 9 = 


argued that the absence of an oral hearing was not relevant; 
that nothing in the issues before the Comptroller required an 
oral hearing, as opposed to a written hearing. There is not a 
word in appellees! brief to explain why the written hearing they 
received was not adequate, and why an oral hearing was a Y. 
Finally, there is no substance to appellees' suggestion 
that appellants' objection to a trial de novo was waived because 
it was not included in the pre-trial order. When the issue was 
raised, appellees' counsel did not claim surprise or object 
because it had not been included in the pre-trial Pere 
Rather, he addressed himself solely to the merits of the issue 
(fr. 19-22; JA 24-27 ), and the district court, after hearing 


7/ Appellees refer to an ex parte meeting between Tinker's 
president and the Comptroller held June 12, 1962, shortly 

before the initial approval of Tinker's application. However, 
this meeting was held long before this Court's opinion on the 
first appeal made “community attributes" an issue in the case, 

at a time when the Comptroller thought that the population 
requirement of the New York Village Law -- concededly met here -- 
was all that was necessary to meet the "village" requirement of 
the New York Banking Law. There is no indication that the 
Comptroller took any ex parte evidence on the question of 
"community attributes.” 


8/ Indeed, on the opening day of trial, it was appel tees 
counsel, in his opening statement to the court, who rs 
informed the court that the question of the propriety of a 
de novo trial would be in issue. (Tr. 7; JA )- 

Quite obviously, counsel was not surprised. 


argument, ruled on the merits of the issue. (Tr. 66-68; JA 27-28 )- 
It is well established that when the trial court considers on 
the merits an issue that is beyond the scope of the pre-trial 
order, and there is no objection on the ground of surprise or 
prejudice to reaching the merits, then the pre-trial order is 


considered to have been amended by implication to encompass the 


issues considered by the court. Rosden v. Leuthol4, 108 U.S. 
App. D.C. 35, 37-8, 274 F. 2a 747, 749-50 (1960); Bucky v. Sebo, 
208 F. 2d 304, 305 (C.A. 2, 1953)3; Mayfield v. First Nat. Bank, 
137 F. 24 1013, 1016-17 (C.A. 6, 1943); American Pipe & Steel 
Corp. v. Firestone Tire & Rubber Co., 292 F. 2d 60, 642-3 


(C.A. 95, 1961). | 

4, Im arguing that the new branch was established in a 
"village" within the meaning of the New York Banking Law, we 
have attempted to apply the words of the Banking Law to the area 


9/ Nor is the Comptroller precluded from questioning here the 
propriety of a trial de novo because in January, 1965, at an 
earlier stage of the case, he took the position that a trial 

de novo was the proper form of review. In January, 1965, there 

had been no administrative hearing; up to that point, all 
administrative proceedings had been ex parte. At a hearing held 

on November 18, 1964, in the district court, Judge Hart ruled 

that he would order the Comptroller to take additional written 
evidence from. all parties and permit all parties to inspect relevant 
portions of the administrative file. Appellees moved for rehearing, 
ar; that since review would be by a trial de novo, the taking 
of additional evidence at the administrative leveI would be super- 
fluous. The Comptroller's Memorandum in Opposition to Plaintiff's 
Motion for Rehe@ring (JA 342 ) stated that the Comptroller 

"Ss not opposed to receiving additional information. But, since 
the Comptroller agreed that trial de novo was the proper form of 
review, the Memorandum stated that the additional administrative 
proceeding "would be in no sense 'supplementing' a record which 
could subsequently be reviewed by this court." (JA 342-3). 
Nevertheless, Judge Hart, in his order of February 15, 1965. 

ordered the Comptroller to take "supplemental evidence," 

and, im effect, hold a written administrative hearing. (JA 21-23). 
This order changed the nature of the administrative proceedings, and 
for the first time rendered appropriate a review limited to the 
administrative record. On 


argued that the absence of an oral hearing was not relevant; 

that nothing in the issues before the Comptroller required an 

oral hearing, as opposed to a written hearing. There is not a 

word in appellees' brief to explain why the written hearing they 

received was not adequate, and why an oral hearing was pes 
Finally, there is no substance to appellees' suggestion 

that appellants’ objection to a trial de novo was waived because 


it was not included in the pre-trial order. When the issue was 


raised, appellees!' counsel did not claim surprise or onde 


because it had not been included in the pre-trial order. 
Rather, he addressed himself solely to the merits of the issue 
(Tr. 19-22; JA 24-27 ), and the district court, after hearing 


7/ Appellees refer to an ex parte meeting between Tinker's 
president and the Comptroller held June 12, 1962, shortly 

before the initial approval of Tinker's application. However, 
this meeting was held long before this Court's opinion on the 
first appeal made “community attributes" an issue in the case, 

at a time when the Comptroller thought that the population 
requirement of the New York Village Law -- concededly met here -- 
was all that was necessary to meet the "village" requirement of 
the New York Banking Law. There is no indication that the 
Comptroller took any ex parte evidence on the ee of 


"community attributes.” 


8/ Indeed, on the opening day of trial, it was apperiocss 
Counsel, in his opening statement to the court, who rs 
informed the court that the question of ee DECREE: of a 
de novo trial would be in issue. (Tr. 7; J. )- 

Quite obviously, counsel was not pee 


argument, ruled on the merits of the issue. (Tr. 66-68; JA 27-28 )- 
It is well established that when the trial court considers on 
the merits an issue that is beyond the scope of the pre-trial 
order, and there is no objection on the ground of surprise or 
prejudice to reaching the merits, then the pre-trial order is 
considered to have been amended by implication to ericoupese the 
issues considered by the court. Rosden v. Leuthola, 108 U.S. 
App. D.C. 35, 37-8, 274 F. 2a 747, 749-50 (1960); Bucky v. Sebo, 
208 F. 2d 304, 305 (C.A. 2, 1953)5 field v. First Nat. Bank, 
137 FP. 24 1013, 1016-17 (C.A. 6, 1943); American Pipe & Steel 
Corp. v. Firestone Tire & Rubber Co., 292 F. 2d 60, 642-3 
(C.A. Gy 1961). | 

4. Im arguing that the new branch was established in a 
"village" within the meaning of the New York Banking Law, we 


have attempted to apply the words of the Banking Law to the area 


9/ Nor is the Comptroller precluded from questioning here the 
propriety of a trial de novo because in January, 1965, at an 
earlier stage of the case, he took the position that a trial 

de novo was the proper form of review. In January, 1965, there 

had been no administrative hearing; up to that point, all 
administrative proceedings had been ex parte. At ai hearing held 

on November 18, 1964, in the district court, Judge Hart ruled 

that he would order the Comptroller to take additional written 
evidence from. all parties and permit all parties to! inspect relevant 
portions of the administrative file. Appellees moved for rehearing, 
arguing that since review would be by a trial de novo, the taking 
of additional evidence at the administrative leveI would be super- 
fluous. The Comptroller's Memorandum in Opposition to Plaintiff's 
Motion for Rehe@ring (JA 342 ) stated that the Comptroller 

"Ss not opposed to receiving additional information. But, since 
the Comptroller agreed that trial de novo was the proper form of 
review, the Memorandum stated that the additional administrative 
proceeding "would be in no sense tsupplementing' a record which 
could subsequently be reviewed by this court." (JA 342-3). 
Nevertheless, Judge Hart, in his order of February 15, 1965. 

ordered the Comptroller to take "supplemental evidence, " 

and, im effect, hold a written administrative hearing. (JA 21-23). 
Thts order changed the nature of the administrative proceedings, and 
for the first time rendered appropriate a review limited to the 
administrative record. =. - 


involved in this case in light of the legislative purpose, 
without reliance on State administrative interpretation. The 
National Bank Act authorizes branching by national banks only 
where branching is “authorized to State banks by the statute 
law of the State in question by language specifically granting 
such authority affirmatively and not merely by implication or 
recognition.” 12 U.S.C. 36(c)- In the prior appeal d this 
case, this Court rejected evidence of State administrative 
interpretation on the ground that the term "statute law" as 


used in Section 36(c) includes "legislative enactments and not 


administrative interpretations." Union Savings Bank of Patchogue v. 


Saxon, 118 U.S. App. D.C. 296, 301, 335 F. 2d 718, 723 (1964). 
However, since that decision, a decision of the Supreme Court 

and a conflict arising between the Third and Tenth Circuits 

have brought into question a construction of Section 36(c) which 
requires ignoring State administrative interpretation, when the 
result is to deny national banks branching authority which the 
State authorities grant to State banks under a State branch 
panking statute. Accordingly, while the point is not necessary 
to appellants' case, we deem it appropriate to outline the 
developments which have occurred since the Court's decision on 
the prior appeal. The question of State administrative inter- 
pretation is relevant here because, as pointed out in Tinker's 
opening brief (at p. Cave the New York State banking authorities 
authorized the plaintiff Island State Bank to open a branch in 
an unincorporated area just to the east of Tinker's area of 
location, with substantially similar community PARR RR 


before the Comptroller's approval of Tinker's application 
(Tr. 407; JA 122 ). ZEIO. = 


Both the branch of Island State Bank and the Tinker pranch are 


on the Patchogue side of Swan River, which the district court 
found to be the traditional boundary between Patchogue and East 
Patchogue. (Findings 11 and 12; JA 187 )- There is little 
doubt that, in terms of "separate community identity," no 
difference can be found between the locations of the Tinker 
branch and the Island State ae | 

In First National Bank of Logan v. Walker Bank t Trust Co., 
385 U.S. 252, decided after this Court's decision on the prior 
appeal, the Supreme Court concluded, on the basis of a detailed 
review of the legislative history of the branching provisions 
of the National Bank Act, that in Section 36 "Congress intended 


to place national and state banks on a basis of ‘competitive 
| 


11/ Appellees are incorrect in asserting that there is no evidence 
that the State authorities would grant a branching application in 
the Tinker branch area. The evidence showed that the Island State 
Bank branch was approved by the State authorities in an area which 
is just outside the Tinker branch area, which has substantial 
similar community attributes (see Tinker opening brief at p. 5 
and which is on the same side as the Tinker branch of the river 
which the district court found to be the natural boundary between 
Patchogue and East Patchogue. (Findings 11 and 12; JA 27 , 
This is excellent evidence of relevant administrative interpretation. 

Appellees also point out (brief, n. 44) that the Comptroller 
offered in evidence the application filed by the plaintiff Peoples 
National Bank of Long Island for the branch it established just 
north of the Tinker branch area, and that the district court's 
ruling excluding this evidence has not been raised as error on 
this appeal. However, this evidence concerned a national bank's 
application to the Comptroller, which would hardly be relevant to 
the question of State administrative interpretation. 


equality’ insofar as branch banking was concerned." 385 U.S. at 
261. Following the Walker Bank decision, the Tenth Circuit 


has recently held that the statutory purpose of "competitive 


equality” requires it to look to the State administrative 


interpretation of the State branch banking statute. Lincoin 
Bank & Trust Co. v. Exchange Nat'l Bank, 383 F. 2d 694 (1967). 
In that case, although the State statute was admittedly 
ambiguous, the Tenth Circuit held that a national bank could 
carry on all the usual functions of a bank of deposit at its 
branch, on the ground that the Oklahoma State authorities had 
not interfered with State bank branches which were performing 
the same functions: 

The doctrine of competitive equality would not 

be given effect if the statutory provisions were 

so interpreted and applied as to deny to a 

National bank privileges which the State is 

allowing other institutions to exercise. 
383 F. 2d at 700. 

However, the Third Circuit recently reversed a lower court 
order which had stayed proceedings in a national bank branching 
case to permit the parties to resort to the State courts for 
interpretation of the State branching statute. Howell v. 
Citizens First National Bank of Ridgewood, C.A. 3, No. 16452 
(Nov. 22, 1967). Pointing out that under the federal statute 
the State must grant branching authority "affirmatively" by 
statute "and not merely by implication or recognition," the 
Third Circuit concluded: 

Thus the determination of the extent of the 


application of a state branch banking statute 
to a national bank under the federal Banking 
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Act of 1933 is purely a question of federal 

law, a question to be decided by reading 

the state statute through lenses prescribed 

by the Congress. A decision by the state 

courts as to the meaning and application of 

a state branch banking statute would not be 
conclusive on the federal courts as to this 
federal question and might be wholly irrelevant. 
For the state courts might well consider the 
legislative history of such a statute, its over- 
all provisions, its general scheme and its 
administrative interpretation, and reach the 
conclusion that it granted the branch banking 
authority by implication or recognition even 
though it clearly did not do so by affirmative 
language. It is such a construction as this of 
a state branch banking statute which the federal 
statute expressly denies to the Comptroller of 
the Currency and the national banks which he 
supervises. | 


Ibid., slip opinion, at p. 5. While this decision may be dis- 
tinguishable on its sacts. tt is apparent that tne Third 
Circuit does not believe State administrative interpretation 
should be considered in national bank branching cases. 

We believe the Tenth Cirauit's view is correct. The 
legislative history of the provision in Section 36 requiring 
the State law to grant branching authority affirmatively by 
statute, and not merely by implication or recognition, was 
designed to guarantee that national bank branching would be 
allowed only where the State had passed a statute authorizing 
branching; it was not designed to preclude a federal court from 
utilizing the usual aids to construction of such a statute, 

| 


including administrative interpretation. 


a 


12/ See the restrictive view of the abstention doctrine ex- 
pressed in Allegheny County v. Mashuda Co., 360 U.S. 185. 


~ 35) = 


Section 36(c)(2) originated in an amendment offered by 
Senator Bratton from the floor of the Senate, providing that 
national banks could establish and operate a branch “if such 
establishment and operation are at the time permitted to State 
banks by the law of the State in question." 76 Cong. Rec. 1997. 


13 
(Emphasis added). Senator Wheeler suggested changing the 


amendment to substitute "expressly authorized" for "permitted." 
Ibid. The following colloquy ensued: 


Mr. GLASS. What is the difference between 
authorization and permission? 


Mr. WHEELER. Quite a vast difference, if the 
Senator will permit me to say so, by reason of this 
fact: 

In the! State of Montana and in a number of other 
States there is no law expressly either prohibiting 
or permitting State branch banking; but the State bank 
examiner has held that there is nothing in the charter 
of the State banks permitting a branch bank. Under 
that construction, in my humble opinion, branch banks 
could be established in that State unless they were 
expressly prohibited by the law of the State. Conse- 
quently, I wanted a provision to be placed in the 
statute that branch banks shall not be permitted in a 
State unless the legislature or the people themselves, 
through an initiative, actually by law say that they 
shall be permitted there. 


76 Cong. Rec. 1997. The amendment was modified as suggested by 
Senator Wheeler (76 Cong. Rec. 2205), and, as modified, passed 
the Senate. 76 Cong. Rec. 2208. In the debate preceding 
passage, Senator Vandenberg, an opponent of the Bratton amend- 
ment, stated his understanding of the amendment, as modified by 


Senator Wheeler, to be that a national bank could not branch in 


13/ The bill before the Senate, offered by Senator Glass, would 
have authorized national bank branching irrespective of State 
laws. S. 4412, 72d Cong. See S.Rep. No. 584, 72d Cong., 

lst Sess. at ll. 4 


any state "unless and until there is affirmative legislative 
action in the State itself." 76 Cong. Rec. 2206. This statement 
was not contested by the proponents of the Bratton amendment. 

Because the bill as amended failed to pass the House, it 
was carried over to the next session, at which tame a Conference 
Committee substituted the present language for Senator Wheeler's 
"expressly euch phrase. H. Rep. No. 251, 73a Cong. , 
1st Sess., at 29. 

In explaining the Conference Report to the House in the 
debate preceding its adoption, one of the conference Committee 
members made it clear that this last change of languege was not 
intended to change the original purpose of Senator Wheeler's 
"expressly authorized" phrase -- that the purpose was still to 
permit national bank branching only in states whieh pass 
“affirmative legislation permitting branch banking." 77 Cong. 
Rec. 5897 (Rep. cee Thus the statute, as finally 
enacted, was designed to insure that national bank branches 
would not be permitted where, as in Senator Wheeler's home state, 
"there is no law expressly either prohibiting or permitting 
State branch banking." 76 Cong. Rec. 1997. Where there is such 
a law, as in New York, it was not the intent of Congress to 


ee ee eee eee eee ee eee ee ee ee SS —————— 
14/ This report was adopted by the Senate, 77 Cong. Rec. 5863, 
and the House, 77 Cong. Rec. 5898. 


' 15/ Representative Goldsborough's remarks were as follows: 
Another difference between the conference 

report and the House bill is that national 

banks and member banks may establish branches 

in any State which has passed or shall ‘pass 

affirmative legislation permitting branch 

banking. This provision will immediately allow 

national banks State-wide branch-banking privileges 

-15 - (Footnote cont'd) 


preclude resort to the usual aids for construction of the law -- 
including State administrative interpretation. 

In short, as the Supreme Court held in the Walker Bank case, 
the purpose of Section 36(c) was to put State and national banks 
on a plane of competitive equality with respect to branching.. 

A construction of Section 36(c) which denies national banks 
authority to branch where the State authorities interpret the 
State branching statute to permit branching, conflicts with the 
purpose of the statute as explained by the Supreme Court. Such 
a@ construction iis not required; indeed, the legislative history 
of Section 36{c) demonstrates that Congress intended to grant 
national banks the same branching authority which State banks 
possess, in any State which has taken affirmative legislative 
action to permit branch banking. New York has taken such 
legislative action. Thus a national bank in New York should 

be permitted to branch wherever State authorities would interpret 


the New York statute to permit a State bank to branch. 
Respectfully submitted, 


EDWIN L. WEISL, Jr., 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


JOHN C. ELDRIDGE, 
ROBERT V. ZENER, 


Attorneys 
De artment of Justice, 
Washington, D. C. 20530. 


—— ee 
15/ (Footnote cont'd) in about eight States, but I am very 
frank to say that those who favor 
branch banking are of the opinion that 
it will cause a drive on the legislatures 
of the various States by the national and 
State banks, so that in a short time branch 
banking will very rapidly spread. 
TT Cong. Rec. 5897. GPO 926-107 
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| 
EDS ASSS hereby petition this Court pursuant to 
rule 40(a) of the Federal Rules of Appellate Procedure 
for rehearing of this case for the reasons set forth below: 


On August 8, 1968 this Court handed down its de- 


cision in these consolidated appeals, ordering that the 
| 


case be remanded to the District Court with instruc- 
| 
tions to remand the case to the Comptroller of the Cur- 


rency for reconsideration in light of a recent’ change in 


Section 105(1)(b) of the New York Banking Law. Appellees 


respectfully suggest that it was error for the Court to 
remand this matter. The recent change in New York law 
has no applicability whatsoever to this case and cannot 
possibly result in any change in the decision of the 
Comptroller of the Currency that was the subject of these 
appeals. There is, therefore, nothing for the Comptroller 
to reconsider, and to remand the case will shay result 
in an unwarranted continuation of the injury that the 
District Court found was being caused to Epalieesh 

I. The Change in New York Law 


Clearly Has No Relevance 
to This Case 


oS 
This case involves the lawfulness of a branch 

bank that was approved by the Comptroller and established 

by appellant Tinker National Bank ( Tinker") in 1962. The 

sole Sass of substance in the case is whethex the unin- 


corporated area in which Tinker's branch was established 


was a "village" within the meaning of Section 105 (1) (b) 


‘of the New York Banking Law, as construed by this Court 
in the first appeal in this case, Union Savings Bank of 
Patchogue v. Saxon, 118 U.S. App. D.C. 296, 335 F.2d 718 
(1964). Section 105(1)(b), made applicable to national 
banks by virtue of 12 U.S.C. § 36(c), generally permitted 
2 bank in New York State to establish branches in any 
“city or village" located in the banking district in 
which the bank's principal office is located. 

The District Court found, upon a three-day trial 
and after submission of extensive briefs, that the erea 
in which the disputed branch was located was not a 
"Village," that the appellee banks had suffered serious 
and irreparable damage from the unlawful establishment 
of the Tinker branch, and that such injury would con- 
tinue if the branch were permitted to continue if the 
branch were permitted to continue in operation. (JA 190) 
On September 6, 1967 the lower court entered an order en- 
joining forthwith any further operation of the branch. 


(JA 191). 


1/ After the posting of a $300,000 bond the injunction 
was stayed by order of the Court pending disposition of 
the appeal. 


On April 11, 1968, after these appeals had been 


argued, Section 105(1)(b) was amended to delete the 
requirement that a branch be located in a “city or 
village." As a result of that amendment, it became law- 
ful thereafter in New York for a bank to establish a branch 
at any location in the banking district in which its prin- 
cipal office was located. On May 17, 1968, a honth after 


the new law was enacted, the appellants called the Court's 
2/ | 
attention to this change in law. ! 


Appellees submit that it is clear beyond dispute 
that the elimination of the "city or village" require- 


ment has no relevance to the substantive issues presented 
in this case, The lawfulness of the Tinker branch must . 
| 


be judged not as of the present time, but as of the time 
it was established in 1962. Section 36(c) of Title 12 of 


the U.S. Code provides that a national bank may establish 


2/ Significantly appellants did not argue that the changed 
statute controlled or was in any other way relevant to this 
case. No brief was filed by appellants; no effort was made 
to have the case dismissed or summarily reversed. Appel- 
lants simply deemed it appropriate, for reasons left unex- 
plained, to advise the Court of the changed law. We sub- 
mit that this gratuitous act on the part of the appellants 
reflected their own awareness of the irrelevance to this 
case of the change in New York law. 


and operate a branch office at any location in the 
jn which it is located 

if such establishment and operation 

are at the time authorized to State 

banks by the statute law of the 

State in question . . . . [Emphasis 

added. ] 
The District Court held that "at the time” the Tinker 
branch was established the statute law of New York did 
not authorize a branch bank at that location because the 
location was not in a "village." 

Since the applicable federal law requires a ref- 

erence to state law as it existed at the time the branch 
was established -- in 1962 -- the 1968 change in New York 


law simply cannot change the result of this case. If 


the trial court's findings were not clearly erroneous, 


they must be sustained, and there is nothing that the 


Comptroller can do on remand, under the amended law, to 
change that result. 
II. There is Nothing For The 
Comptroller to Reconsider 
on Remand of This Case 


The only conceivably relevant question that could 


be put to the Comptroller on remand of this case is whether 


the 1968 amendment to Section 105(1)(b) would change his 


decision in this matter. It is obvious that under no 
circumstances could the amendment result in the Comptroller's 
deciding to disapprove the branch. Indeed, the amendment 

| 
removed a restriction that this Court had earlier held 


the Comptroller had ignored. Thus, all the Comptroller 


could do would be to reaffirm his original decision or to 


advise that he would approve a new application from Tinker 


for a branch at the same location. In neither| case could 


the Comptroller's decision on reconsideration affect the 
outcome of this case. The issue in the case would remain 


| 
whether the Tinker branch was lawful when it was estab- 


lished in 1962. 

III. Appellees Are Su fering Sub- 
stantial Injury and Are En- 
titled to Relief 


en 


The court below granted both a declaratory judg- 


ment and an injunction. It declared that the Tinker branch 
had been unlawfully established and that its present opera~ 
tion was unlawful, and it ordered that the branch be closed 


forthwith. 


In view of the change in New York law, this 
Court might well decide that no basis for equitable re- 
lief remains in the case. The reasoning would be that 
inasmuch as Tinker could apply for and the Comptroller 
could approve'a new branch of Tinker at the same location 
as the disputed branch, the entry of an injunction closing 
the branch would be a futile act. A new branch could be 
opened under the amended law on the day following entry 

3/ 

of the injunction. 

Even if the granting of equitable relief were 
held to be futile, however, there is no reason at all 
why the lower court's declaratory judgment could not be 
affirmed, pronouncing the rights of the parties in ac- 
cordance with 12 U.S.C. § 36(c). Such a disposition 


would permit the branch to continue in operation, but 


would fix appellees’ rights under the bond that was filed 


at the outset of this appeal. 
By stipulation dated September 15, 1967 and filed 


in this Court, the appellees and appellant Tinker consented 


3/ Appellees do not concede that the law would permit 
this. We believe the Comptroller would have to follow 
bis usual procedures for passing upon branch applications. 
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| 

to an order suspending the District Court's injunction 
during the pendency of the appeal 
on condition that appellant Tinker 
National Bank post a bond in the sum 
of $300,000 for actual damages, if 
any, which may be found to have been 
suffered by appellees by reason of 
entry of such Order from the entry 
date of said Order to the date of 
issuance of this Court's mandate on 
this appeal and in the event that | 
this Court affirms the judgment of 


the District Court appealed from... .- 


On October 2, 1967 this Court ordered the injunction sus~ 
pended on condition that Tinker post a $300,000 bond 
for any loss which may be suffered by 
appellees during the pendency of ‘this 


appeal by reason of this suspension 
of the injunction herein. 


Obviously, but for the posting of this bond Tinker 
would have had to close down its branch almost one year. 
ago, Had the injunction thus taken effect the appellees 
would have been relieved from the convection of the very 
substantial injury that the operation of the unlawful 
branch has already caused. As the court below found, 


Tinker's deposits in the disputed branch have been ‘growing 


at the rate of $1,500,000 per year and almost 40 percent 


of these deposits have come from the area immediately 
surrounding the appellee banks. (JA 190) On the basis 
of these facts the court found that appellees had suf- 
fered and will continue to suffer substantial injury. 

(JA 190) Significantly, these findings were not disputed 
on these appeals. The fact of injury to the appellees 


must therefore be taken as established. If the lower 


court's decision is affirmed, all that remains is a pro- 


ceeding to determine the extent of damages during the 


time the injunction was suspended. Appellees submit that 
in view of the foregoing they are entitled to prompt re-~ 


lief. 


Conclusion 
The recent change in New York law can have no 
direct legal effect upon this case. At best it could 
operate only prospectively to permit the Comptroller to 
approve a new application from Tinker for a branch at the 
same location. If such an application were filed and ap- 
proved, this case would not be moot, even if the Court 


decided in its discretion to withhold equitable relief. 
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Appellees have prayed for and have been granted 2 


declaratory judgment holding the Tinker branch unlawful. 
If this judgment is affirmed, appellees are entitled to 
be compensated under the bond for damages suffered during 


the suspension of the injunction. 


To remand the case at this stage, after moxe 
than six years of litigation, would be to prolong the 
expense and uncertainty that this litigation has entailed, 
without any resulting benefit to the parties or the Court. 
There is simply nothing that the Comptroller could ao or 


say on remand that would finally resolve the issues in 


this case or aid the Court in deciding the issues presented. 


In view of the foregoing, appellees respectfully 


urge that the Court reconsider its decision of August 8, 


1968 and proceed to judgment on the merits. In the event 
; 


the Court should believe that the District Court's de- 


cision was not clearly erroneous, but that the change in 


New York law obviates the need for injunctive relief, 


appellees submit that the appropriate disposition would 
i 


be merely to affirm the declaratory judgment entered by 


the trial court and to vacate the injunctive portion of 
the order on review in these appeals. 


Respectfully submitted, 
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